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Dear Supervisors:

DEPARTMENT OF MENTAL HEALTH: APPROVAL OF TERMINATION
OF THE AGREEMENT WITH EDUCATIONAL RESOURCE AND
- 'SERVICES CENTER, INC.
~ AND
APPROVAL OF NEW AGREEMENT WITH THE
EXCEPTIONAL CHILDREN’S FOUNDATION
(SUPERVISORIAL DISTRICT 2)
(3 VOTES)

IT IS RECOMMENDED THAT YOUR BOARD:

1

Authorize the Director of Mental Health or his designee to terminate the
Department -of Mental Health’s (DMH) Legal Entity Agreement (LE Agreement)
No. MH120214 with Educational Resource and Services Center, Inc., dba
Kayne-Eras Center, contingent upon implementation of a mutually agreed
merger by and between Educational Resource and Services Center, Inc. and

Exceptional Children's Foundation (Attachment I), anticipated by February 1,
2008. _

Approve and instruct the Director of Mental Health or his -designee to prepare,
sign, and execute a new DMH LE Agreement, substantially similar to Attachment
I, with Exceptional Children’'s Foundation for the provision of outpatient mental
health services to children, attending the Kayne-Eras Center’s non-public school,
grades K-12, Iocated in Supervisorial District 2, effective contingent upon the
merger, but no sooner than February 1, 2008. The term will include two
automatic one-year renewal periods for Fiscal Years (FYs) 2008-09 and 2009-10.
The Maximum Contract Amount (MCA) for FY 2007-08 will be pro-rated for five
months at $337,917, based on the annualized MCA of $811,000 for FYs 2008-09
and 2009-10.

“To Enrich Lives Through Effective And Caring Service”

MICHAEL D. ANTONOVICH
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3. Delegate authority to the Director of Mental Health or his designee to prepare,
sign, and execute future amendments o the LE Agreement with Exceptional
Children's Foundation and establish a new MCA, consisting of the aggregate of
the original Agreement and all amendments, provided that: 1) the County’s total
payments to the Contractor under the Agreement for each fiscal year shall not
exceed an increase of 20 percent from the applicable revised MCA; 2) any such
increase shall be used to provide additional services or to reflect program and/or
policy changes; 3) the Board of Supervisors has appropriated sufficient funds for
all changes; 4) approval of County Counsel and the Chief Executive Officer
(CEQ) or their designee is- obtained prior to any such Amendment; 5) the parties
may, by written Amendment, reduce programs or services without reference to
the 20 percent limitation; and 6) the Director of Mental Health shall notify the
CEO’s office after execution of the Amendment.

PURPOSE/JUSTIFICATION OF RECOMMENDED ACTIONS

The recommended actions will terminate the Educational Resource and Services
Center, Inc.’s DMH LE Agreement No. MH120214 and establish a new LE Agreement
with the new entity Exceptional Children’s Foundation,

Educational Resource and Services Center, Inc. will cease to exist as a separate entity
and will be merged into the new entity Exceptional Children’s Foundation. It is
understood that the merger will not diminish the quantity and quality of services
provided by Educational Resource and Services Center, Inc. and that Exceptional
Children’s Foundation will be fiscally responsible for all of Educational Resource and
Services Center, Inc.’s obligations, past, present, and future. In particular, and without
limiting the scope of the financial obligations assumed, Exceptional Children’s
Foundation understands and agrees: (1) that it will be entirely responsible for any and
all audit exceptions applied at any time against the previous entity, Educational
Resource and Services Center, Inc., through any of its agreements with County or any
Department thereof, whether assessed by Federal, State, or County audit(s); and
(2) that these audit exceptions may arise and become payable before and/or after the
effective date of the merger and the cessation of existence of Educational Resource
and Services Center, Inc. The parties agree that all applicable review and dispute
resolution procedures under the existing contract at issue shall apply.

Implementation of Strateqic Plan Goals

The recommended Board actions are consistent with the principles of the Countywide
Strategic Plan Organizational Goal No. 1, “Service Excellence,” Goal No. 6, “Community
Services,” and Programmatic Goal No. 7, "Health and Mental Health.” Board approval
of these actions will allow for continuity of services currently provided by Educational
Resource and Services Center, Inc. LE Agreement.
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FISCAL IMPACT/FINANCING

There is no increase in net County cost.

The MCA for FY 2007-08 will be pro-rated for five months at $337,917, based on the
FY 2007-08 annualized MCA of $811,000 for Educational Resource and Services
Center, Inc. The annualized MCA in the amount of $811,000 for FYs 2008-09 and
2009-10 will be requested during DMH’s annual budget process,

FACTS AND PROVISIONS/LEGAL REQUIREMENTS

Educational Resource and Services Center, Inc., through its current contract with DMH,
provides an array of mental health care to children attending the Kayne-Eras Center's
non-public school, grades K-12, located at 56350 Machado Road, Culver City, CA 90230
in Supervisorial District 2 since 1980. After the merger, the services will continue to be
deliverad at this site.

The treatment components offered by Educational Resource and Services Center, Inc.
under the DMH contract include:

. targeted case management services
) outpatient mental health services
medication support

Exceptional Children's Foundation headquarters is located at 8740 Washington
Boulevard, Culver City, CA 90232 in Supervisorial District 2. Exceptional Children's
Foundation is one of the largest charities in California serving children and adults with
developmental disabilities dating back to 1946. Clients include people with mental
retardation, cerebral palsy, autism, epilepsy, acquired brain injuries and global delays.
Exceptional Children's Foundation provides a broad range of services in 12 different
program sites. These services include:

family support services

crisis intervention

individuat and family counseling
medication consultation

on-site family emergency pantries
family resource centers
vocational training

work activity programs

job placement

on the job training

* & & & & 9 & 9 &
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] art instruction

. academics instructional
» independent living skills

In additon to the programs and services noted above Exceptional Children's
Foundation also has a residential services program which offers group home,
independent living and intermediate care services.

The proposed merger of Educational Resource and Services Center, Inc. with
Exceptional Children’s Foundation will result in administrative and service delivery
efficiencies that will benefit the communities and clients currently being served by
Educational Resource and Services Center, Inc. Educational Resource and Services
Center, Inc. will benefit from Exceptional Children’s Foundation substantial investment
in systems and infrastructure and from economies of scale. The consolidation of
administrative functions will include streamlining of tasks and elimination of redundant
administrative positions that result from this proposed merger. Finally, the proposed
merger creates the opportunity to bring Exceptional Children’s Foundation’s expertise in
a wide range of innovative support services designed to meet the needs of a diverse
clientele in Los Angeles County.

The new LE Agreement with Exceptional Children’s Foundation will be effective upon
the merger, but no sooner than February 1, 2008, with two automatic one-year renewal
periods for FYs 2008-09 and 2009-10. After the proposed merger, Exceptional
Chiidren’s Foundation will continue to deliver the same array of services at the Medi-Cal
certified site currently used by Educational Resource and Services Center, Inc. This will
minimize any unintended consequences related to continuity of care for clients and
service delivery staff. '

The proposed actions have been approved by the CEO and County Counsel.

CONTRACTING PROCESS

To comply with your Board's policy on Contractor Mergers/Acquisitions adopted on
December 13, 2005, DMH worked closely with: 1) Educational Resource and Services
Center, Inc., 2) Exceptional Children’s Foundation, 3) County Counsel, and 4) CEQO to
utilize the criteria established in the policy in the review and analysis of the proposed
merger between Educational Resource and Services Center, Inc. and Exceptional
Children’s Foundation and its impact upon the contractual relationship with the County
of Los Angeles.
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IMPACT ON CURRENT SERVICES (OR PROJECTS)

Board approval of the recommended actions will allow for a smooth transition in service
provision, with Educational Resource and Services Center, Inc.’s clients being able to
continue to receive services at the same location and from their same clinicians. It is
anticipated that service levels and quality will be maintained so that there will be no
negative impact on current services.

CONCLUSION

The Department of Mental Health requests one copy of the adopted Board actions. It is
requested that the Executive Officer, Board of Supervisors, notify the Department of
Mental Health, Contracts Development and Administration Division, at (213) 738-4684
when this document is available.

Respectfully submitted,

A

WILLIAM T FUJIOKA
Chief Executive Officer

WTF:SRH
SAS.DS:bjs

Attachments (2)
c: County Counsel

Director, Department of Mental Health
Chairperson, Mental Health Commission

012908_DMH_Exceptional
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DEFINITIVE AGREEMENT
and
PLAN of MERGER
by and between
EXCEPTIONAL CHILDREN’S FOUNDATION
and

EDUCATIONAL RESOURCE AND SERVICES CENTER, INC.

Executed: August 31, 2007

Merger Effective: February 1, 2008
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EXECUTION COPY

DEFINITIVE AGREEMENT AND PLAN OF MERGER

This Definitive Agreement and Plan of Merger (this “Agreement”) is made this 31st day
of August, 2007, by and between Exceptional Children’s Foundation, a California nonprofit
public benefit corporation (“ECF”), and Educational Resource and Services Center, Inc., a
California nonprofit public benefit corporation (“KEC™). ECF and KEC are each referred to as a
“Party” and collectively as the “Parties.”

RECITALS

A. ECF, headquartered in Culver City, California, is one of the oldest and largest
charities in California serving children and adults with developmental disabilities and acquired
brain injuries. ECF and the ECF Affiliate (defined below) together, among other things, are
engaged in offering a continuum of program services and currently offer early start,
developmental activity, residential services, work training, and supported employment to about
1,650 individuals and their families at 12 program sites located in the cities of Arleta, Culver
City, Los Angeles, Lomita, Reseda, Santa Fe Springs, San Pedro and Whittier, California (the
“ECF System™).

B. KEC, headquartered in Culver City, California, is a large multiservice center now
serving over 550 children, adults and families through its special education programs and
therapeutic services. KEC and the KEC Affiliate (defined below) together, among other things,
are engaged in providing high quality educational programs and therapeutic services at the KEC
Center, ERAS Home No. 1, ERAS Home No. 2 and other sites to meet the needs, goals and.
hopes of individuals with special learning, emotional and developmental challenges (the “KEC
System”).

C. ECF conducts certain services and activities in tandem with Valverde, Inc., a
California non-profit public benefit corporation (the “ECF Affiliate™).

D. KEC conducts certain services and activities in tandem with ERAS Home #2, a
California non-profit public benefit corporation (the “KEC Affiliate™).

E. Neither ECF nor KEC has any “members” within the meaning of Section 5056 of
the California Corporations Code. ‘

F. In order to augment and preserve the availability of special education programs
and services to the communities served by the KEC System, preserve a continuum of such
programs and services, and enhance the long-term viability of the KEC System, KEC and ECF
desire to merge KEC into ECF so that the KEC System will become part of the ECF System.

G. Each of the board of directors of ECF (the “ECF Board”) and the board of
directors of KEC (the “KEC Board”) has determined that the Merger of KEC with and into ECF
is in ECF’s and KEC’s best interests, respectively, and has approved the Merger and this
Agreement.
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H. The Parties acknowledge that the KEC System is a valuable resource to the
community of Los Angeles, California and that the continuation and improvement of special
education programs and related services to the Los Angeles community is the primary charitable
purpose of KEC.

i. The Parties intend that as a result of the Merger, the KEC System will be operated
as an integrated part of the ECF System. KEC will cease to exist as a separate legal entity and its
assets will be integrated into ECF for purposes of governance, management, finance, planning,
support and operations. KEC’s assets, revenue and income will be the assets, revenue and
income of ECF and KEC’s liabilities, duties, debts and obligations will become the liabilities,
duties, debts and obligations of ECF, subject to any donor restrictions. The KEC System will be
operated by ECF as part of the ECF System. The assets of the KEC System will be used, along
with the assets of the other program sites in the ECF System, to support the needs of the
communities served by such program sites and the overall needs of the ECF System, subject to
any donor restrictions.

J. The Parties intend by this Agreement to set out the terms and conditions of the
merger of KEC into ECF.

For and in consideration of the mutual promises, agreements and covenants set forth, the
. Parties, mtendmg to be legally bound, hereby agree as follows

_'ARTICL;‘E Lo
DEFINITIONS AND iNTEliE_‘REiTATIONS |
1.1 Definitions. | c
{a) Defined Terms. In this Agree;ment:

“Business Day” means a day other than Saturday, Sunday or any day on
which banks located in Los Angeles, California are authorized or obligated to close.

“Consent” means, with respect to any Person, any authorization, license,
permit, waiver, certificate, right, approval, clearance, or consent from, including any filing with,
any other Person (including any Governmental Authority).

“Contract” means any written or oral agreement, arrangement, bond,
binding understanding, commitment, contract, grant, franchise, indemnity, indenture, mortgage,
.deed of trust, instrument, insurance policy, lease, license, permit, note, option, purchase order,
subcontract, sublicense, undertaking or warranty of any nature, including all amendments,
modifications, assignments or instruments of any kind or character related thereto, but shall not
include any KEC Employee Plan.

“ECF Schedule” means the disclosure schedule signed for identification
purposes by the President and Chief Executive Officer of ECF, which ECF has delivered to KEC
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on or before the date of this Agreement, and which contains information relevant to the
representations and warranties made by ECF in Article VI,

“Environmental Laws” means any federal, state, county, district or local
Legal Requirement, regulation, guideline, policy code, ordinance, rule-resolution, order or decree
regulating the presence, use, generation, handling, storage, treatment, transport, recycling,
manufacture, maintaining, deposit, spill, discharge, release, decontamination, cleanup,
remediation, removal, encapsulation, enclosure, abatement or disposal of or response to any
Hazardous Substances or imposing liability or standards of conduct concerning any Hazardous
Substances.

“ERAS Home No. 1” means that certain land owned by KEC, and ali
improvements, buildings, structures, construction in progress, and fixtures thereon, including that
certain group home facility, located at 11124 Fairbanks Way, Culver City, CA 90230-4945, and
all privileges, easements, tenements, hereditaments and appurtenances thereto.

“ERAS Home No. 2” means that certain land owned by the KEC
Affiliate, and all improvements, buildings, structures, construction in progress, and fixtures
thereon, including that certain group home facility, located at 4215 Keystone Avenue, Culver
City, CA 90232-3434, and all privileges, casements, tenements, heredltaments and
appurtenances thereto. )

“ERISA” means the Employee Retn'ement Income Securlty Act of 1974,
as amended, and the rules and regulations promulgated thcreunder all as the same shall be in
effect from time to time.

“Excluded Matter” means any one or more of the following: (i) the effect
of any change in the United States or foreign economies or securities or financial markets in
general; (ii) the effect of any change that generally affects any industry in which ECF and KEC
operates, except to the extent such change disproportionately affects ECF and KEC, as
applicable; or (iii) any effect resulting from compliance with terms of this Agreement or the
consummation of the transactions contemplated by this Agreement.

“GAAP” means generally accepted accounting principles in the United
States. '

“Governmental Authority’” means any of the following: (a) any nation
or any state, commonwealth, tetritory or possession of any nation and any political subdivision
thereof (including, without limitation, counties, cities and other municipalities); and (b) any
agency, authority, body, or instrumentality of any of the foregomg, including, without limitation,
any court, arbitrator, tribunal, department, bureau, commission or board (public or private).

“Hazardous Substances” means (i) all of those substances included
within the definitions of “hazardous substances,” “hazardous materials, “toxic substances” or
“solid waste” in (A) the Comprehensive Environmental Response Compensation and Liability
Act of 1980, 42 U.S.C. § 9601 et seq., as amended, (B) the Resource Conservation and Recovery
Act 0f 1976, 42 11.8.C. § 6901 et seq., as amended, and (C) the Hazardous Materials
Transportation Act, 49 U.S.C. Appx. Section 1801, et seq., and in the regulations promulgated
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pursuant to said laws or any amendment thereto or replacement thereof; (i) all of those
substances listed in the United States Department of Transportation Table (49 C.F.R. 172.101
and amendments thereto) or by the Environmental Protection Agency (40 C.F.R. Part 302 and
amendments thereto) as hazardous substances; and (iii) all other substances, materials and wastes
which are regulated under applicable Environmental Laws, or which are classified as hazardous
or toxic under federal, state or local Legal Requirements or regulations, or classified or identified
as posing a threat to human health or the environment, including without limitation federal laws
and regulations and California laws, and any petroleum products, asbestos, any radioactive
wastes or substances.

“Indebtedness” means, with respect to any Person, (A) all indebtedness of
such Person, whether or not contingent, for borrowed money, (B) all obligations of such Person
for the deferred purchase price of property or services other than those incurred in the ordinary
course of business, (C) all indebtedness created or arising under any conditional sale or other title
retention agreement with respect to property acquired by such Person (even though the rights and
remedies of the seller or lender under such agreement in the event of default are limited to
repossession or sale of such property), (D) all obligations of such Person as lessee under leases
that have been or should be recorded as capital leases consistent with past practice, (E}) all
obligations, contingent or otherwise, of such Person under acceptance, letter of credit or similar
facilities, (F) all Indebtedness of the type referred to in clavses (A) through (E) above of other
Persons for the payment of which such Person is responsible or liable, directly or indirectly, as

_ obligor, guarantor, surety or otherwise, including guarantees of such obligations.

“Intellectual Property Rights” means any of the following statutory
and/or common lfaw rights in, arising out of, or associated therewith: (i} all patents and .
applications therefor and all reissues, divisions, extensions, provisionals, continuations and
* continuations in part theteof;, (ii) all inventions (whether patentable or not), invention disclosures
" and improvements, all trade secrets, proprietary information, know-how and technology; (iii) all
works of authorship, copyrights, copyright registrations and applications; (iv) all industrial -
designs and registered designs and any registrations and applications therefor; (v) all trade
names, logos, trademarks and service marks; trademark and service mark registrations and
applications; (vi) all databases and data collections (including knowledge databases, customer
lists and customer databases); (vii) all rights in software; (viii) rights to uniform resource
locations, web site address and domain names; (ix) any similar, corresponding or equivalent
rights to any of the foregoing; and (x) any goodwill associated with any of the foregoing. -

“IRS” means the U.S, Internal Revenue Service.

“KEC Affiliate Power of Attorney” means that certain Power of
Attorney, dated as of the date hereof, executed by the KEC Affiliate in favor of ECF with respect
to actions concerning the KEC Affiliate.

“KEC Center” means that certain land owned by KEC, and all
improvements, buildings, structures, construction in progress, and fixtures thereon, including that
certain 38,500-square-foot facility, located at 5350 Machado Road, Culver City, CA 90230-
8800, and all privileges, easements, tenements, hereditaments and appurtenances thereto.
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“KEC Intellectual Property” shall mean those Intellectual Property
Rights owned by KEC or the KEC Affiliate or which KEC or the KEC Affiliate is otherwise
lawfully entitled to use or employ, or which is required, or licensed to others, in the conduct of
the KEC System.

“KEC Schedule” means the disclosure schedule signed for identification
purposes by the Interim Executive Director of KEC, which KEC has delivered to ECF on or
before the date of this Agreement, and which contains information relevant to the representations
and warranties made by KEC in Article V.

“Knowledge” means, with respect to KEC or the KEC Affiliate, the actual
knowledge after an inquiry reasonable under the circumstances of Ralph Walter, Gloria Gerber
and Mishelle Ross, and with respect to ECF, the actual knowledge after an inquiry reasonable
under the circumstances of Scott Bowling, Karen Kato and Sonhui Robilotta.

“Labor Laws” means all Legal Requirements governing or concerning
labor relations, unions and collective bargaining, conditions of employment, employee
classification, employment discrimination and harassment, wages, hours or occupational safety
and health, disability rights or benefits, equal opportunity, plant closure or mass layoff issues,
affirmative action, employee benefits, leaves of absence, unemployment insurance, workers’
compensation insurance or, if applicable, all requirements relating to obtaining “non-subscriber
status” thereunder, employment of illegal aliens or undocumented or ineligible workers, and the -
collection or payment of social security and withholding Taxes, or both, and similar Taxes,
including ERISA, the United States;Immigration Reform and Control Act of 1986, the United-:

' . States National Labor Relations Act, the United States Civil Rights Acts of 1866 and 1964, the

United Stafes Equal Pay Act, the United States Age Discrimination in Employment Act, the - - ..
United States Americans with Disabilities Act, the United States Family and Medical Leave Act,
‘the United States Worker Adjustment and Retraining Notification Act, rules and regulatlons of
- the United States Occupational Safety and Health Administration, the United States Davis-Bacon
Act, the United States Walsh-Healey Act, the United States Service Contract Act, United States
Executive Order 11246, the United States Fair Labor Standards Act, the United States
Rehabilitation Act of 1973, and the Code, as such Legal Requirements may be amended from
time to time, and all rules and regulations promulgated under such Legal Requirements,
including all such Legal Requirements that apply to federal and/or state contractors.

“Legal Requirement” means any Order, statute, ordinance, code, law,
rule, regulation, or other requirement, standard, instruction, procedure, other legally binding
guideline or policy enacted, imposed, adopted, issued, administered, rendered or applied by any
Governmental Authority, including judicial decisions applying common law or interpreting any
other Legal Requirement.

“Lien” means a lien, mortgage, deed of trust, deed to secure debt, pledge,
hypothecation, assignment, deposit arrangement, easement, option, encumbrance, preference,
priority, assessment, security interest, lease, sublease, charge, claim, right of first refusal, adverse
claim, levy, servitude or transfer restriction (other than a transfer restriction imposed by
applicable Legal Requirements), interest of other Persons, or any other restriction or limitation of
any kind.
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“Letter of Intent” means that certain non-binding letter of intent dated as
of March 30, 2007 between ECF and KEC, as amended by that certain letter of extension dated
as of July 3, 2007, as amended by that certain letter of extension dated as of August 15, 2007.

“Material Adverse Effect” means, with respect to any Person, any
change, event, circumstance or development that is, or would be reasonably expected to be,
individually or in the aggregate, materially adverse to such Person’s condition (financial or
otherwise), liabilities, assets, properties, business, operations or prospects, ot upon its ability to
consumimate the Merger or perform its obligations hereunder, each in accordance with this
Agreement other than an effect resulting from an Excluded Matter. For the avoidance of doubt,
the terms “material,” “materially” and “materiality” as used in this Agreement with an initial
lower case “m” shall have their respective customary and ordinary meanings, w1th0ut regard to
the meaning ascribed to Materlal Adverse Effect.

“Merger” means the merger of KEC with and into ECF in accordance
with the provisions of Section 6010 et seq. of the California Corporations Code, as described in
Section 2.2 of this Agreement, with the effect described in Section 2.4. '

“Order” means order, writ, injunction, judgment, decree, ruling, directive,
stipulation, assessment, arbitration enacted, adopted, issued, rendcred or applied by any
Govemmental Authority.
“Permit” means, w1th respect to any Person, any authorlzatlon license,
;  permit, certlﬁcate franchise, right, approval or clearance with any Governmental Authonty

. required by any applicable Legal Requirement for the operatmn of such Person’s busmese as-

conducted as of the date of this Agreement

: “Person”™ means any mdlvldua] corporatlon partnershlp, limited liability '
company, hmlted liability partnership, firm, joint venture, association, joint-stock company,..
trust, unincorporated organization, Governmental Authority or other legal enterprise or entity.

“Relative” means a Person’s parents, current spouse, pérents—ir'l-law,"
children, siblings and grandchildren, whether in any case by birth, adoption or by martiage.

“Tax” or “Taxes” means all taxes of any kind, however denominated,
including any interest, penalties or other additions to tax that may become payable in respect
thereof or in respect of a failure to comply with any requirement relating to any Tax Return,
imposed by any federal, state or local Governmental Authority, including all income, gross
income, gross receipts, profits, goods and services, social security, sales and use, ad valorem,
excise, franchise, business license, value added, occupation, real property gains, payroll and
employee withholding, unemployment insurance taxes and premiums, real and personal
property, stamp, environmental, transfer, workers’ compensation, payroll, severance, Pension
Benefit Guaranty Corporation premiwms, alternative minimum, windfall and capital taxes, and
other obligations of the same or similar nature to any of the foregoing.

“Tax Return” shall mean any return, declaration, report, claim for refund,
or information return or statement relating to Taxes, including any such document prepared on a
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consolidated, combined or unitary basis and also including any schedule or attachment thereto,
and including any amendment thereof.

(b)  Section References. The following capitalized terms are defined in
the following Sections of this Agreement:

Term ' Section
AELERIMENT ... evereivcrrireracreerrrrrsressssnsosrnessanssarsessrnsrasanas s eraammaeas smmcassaesesaseasaserrrsanransrensonanas Preamble
AGreement of MEIZET ....cocoviiiiremireisriniinniaaceseeeacenrem seeneaecmesersereestsasrenessemeasssessasenen 2.3(a)
BUSINESS DAY 1vrereeierrrrnasrinssimmnmsinsssissimmesssiseniiesiesstasmecssaseessessesssesesssssasserssessanssassassas 1.1¢a)
Certificates Of APPIOVAL....c.crverccircrsis st asrs et rene e s e seses 2.3(a)
Charitable Standards ..........ceveiiieerine e s 7.4(b)(i)
CIOSING vrrveenrermenenrrsensracseeassensemsssas setasesestessauassste ves st e ceeammemantomaaiassssassrrsse ot sssrasssssnnesrans 9.1
CIOSING DIALE...coviviirireriasiniie s e sssassassaasbesiessssssassisstsss assssssbrssnesssssesssovsnssressessase 9.1
COBRA 1 oorererrerereesrseseessssesesriemesss s st sens s tsasssss st st ssabsasincasasbsms s asaten s s e s asens serasestsnssnsassrans 5.16(g)
OB ..ttt sttt e besse s st se s sas s e b e b st s s bR £ s s ab e s e R e R b nn et rese s enennban 53
CONSENE.vsieiesre et be et i sttt st e mea s e s e ree e n e vre savrmesnssasaasbbo e b sbebebaeassbnsadasanssnans 1.1(a)
Continuing EMployees......coucvrcemencniiceccercnesienesesnescosens e s 7.4(a)(1)
CODITACL ...vevirecrins e st s as s e b s s s s s e peses e s sre s cbsnentsonananasns 1.1(a)
BCF cieiteietctiinississinsssis i st b s assass s s o es s bsste s Lone e renesseanssesssssaessesaassenes Preamble
ECF Affiliate ..ccvvuvesieremnicosinsnnsnnasennimsniccensesse s bocecesseneas e ermas e saeenasanaseanes Recital C
ECF Ancillary Documents .................................... rbrereeeen et a e A ae e seasere s raaeere 64 -

- ECF Audifed Financial Statements..._ ................. Lildeetu et e ene e e e enase s e rrnnnes 68 - ..

FBCF BOAIA....eovouveeivisveeeaeressseseeesesstnss e iverniuensises e irssas s s sensereen Veeedereaeeenees Recltal G .

ECF CONSents..........cererermeersrnrmees revenseens ieberaieneliana et e i ees e er e e rnes (S 6.6
ECF Financial Statements..................... e lererenaieserans ereaseeneeteene e erae s s esernneeresiaeses 6.8
ECF Plans.....ccvvinrinsnnnnsinseresssesnssres PR RS NRURRRUPTOTRVIVRURUNORNY O -} ¢ ) 33
ECE SCHEAUIC ..vvvvevvevevenesssssmmssesssrsseesrresseisensasssssssssssssresssiosssssssessssessssessssesessaes e e 1L1()
ECF SYStemM..ccreerereeresscereeeriaees Fietersreesiseee bt s ase e At et neR et ne e s s ae e et st san s eebas Recital A.
EFIeCtiVe TIM®..uu..ccceereeceeiiiiren sttt sss e s sas e st s sssn s sas s s ssssssessassnass susess 3.1
Environmental Laws ......ccooeciiiieiiinnnnrcinsssreerrnesssssseresssssenns Chamsseresbesnsbesssanerans b ay--
Equipment .......ocveevmevncecnnnnensnssiacnecnnnns OO OOTURUOO 5.14(b)
ERAS HOME IND. 1.t sssserss s s sstiss st s sramsa s sone s ssnesssssaassss s snsrans 1.1(a)
ERAS HOME NO. 2.t cecrceccaecntsorms et rrmesnsnestsbbnsensassentsssmestinsesnsesssnmotsssssssrons 1.1(a)
ERISA ..o St b bR ren b et s snsissssissnsssesenns 1, 1(2)
ERISA Afﬁllate 5.16(a)
Excluded Matter.......coevienssssccisessoen. Ntrerrrae AT r e e eanTe s e e e s r s et rear e e s rereaens 1.1(a)
FOIN 990 ..ttt sttt bba e b sr s sbaa s s aes s s renns sassmasnns 5.6(a)(iii)
GAAP ettt et r st e e e et e s an et b n e 1.1(a)
Governmental AUTROTILY ...coocveeeeerrn et sescaenns e L.1(a)
Hazardous SUDSIANCES......ceveeeeriereriiseeecseressnnessinessesssenstesssssssessonsorsssesssssseersessasesasassess 1.1(a)
TINPTOVEINENLS....vcvvnrverenreresreenssrasssasrssssresssssonsssasssssssessestasassrsnssssmesssssesssssesnsansorsssssessnrarese 5.12
INbOUNA LLICENSES 111evmivesresressnrrrsrssssssussinisessissssssssestinessnesessostessssssssstosssss iosssssmsssasssnsrnrsns 5.14(d)(1)
INdebtedness .cvriininrirermnmeemmesrinsss .. fetrareberessebin et e beaneba s bastebrans 1.1(a)
Intellectual Property RIGILS........ccioviicnieienctnnctcniersrss e sssnsserassasaenes i.1(a)
TR S ettt e ee st ee e an e s s s e men e et ettt e 1.1(a)
KE School Advisory BOArd. ...ttt ssinss e sassesssssessasienss 7.4(c)
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Term : ' ' ' Section

B et cree et se e st s e e s s e e be b b o AR E OSSR bA R4 1 abete e e sneenasssmt e menaneanssenene Preamble
KEC AFIHIALE ......oeecenericetrreterieieesisecstsoeeasceesests e sobasmaesras st sensosssosesessmestssasnssasesnsesanns Recital D
KEC Affiliate Power of Attorney .........c.cceveee. ittt et A et aenaren 1.1(a)
KEC Affiliate BOAID ..ouevvvreeeecereresrerrece et eb i st eebessesse s eas s sass s asesssssanesenane 2.4(5)(0)
KEC Ancillary DOCUMENTS ......occoieviemeriesersisissiseiisississsscssentsssssssensmsansscsesmesssessescses 54
KEC Audited Financial Statement Date ........cccoeeveeeee JOTO OOV UV SOV UTUTOTRTOTOUPTOOTUTUROTON 5.8
KEC Audited Financial Statements ......ccvrivsimsionscerrrecrnerrrerensions berbereserbsestsansensestane 5.8
KEC BOAId....coveceetrireereresserrrreresesmesesssessensns srsssmssmamtssmsssminsabssasssmssesssbenesbramssssssassnssson Recitat G
KEC COMSENES «eeeerevr i eecssiaiiescsssscassesisontas s s essnesse siasssasnssesnasss ot sessass assssasnessnasssessnans 5.6{(a)
KEC CODIET et stiettresissenissssstsssssass s e ressaes s sasr s s smes o ssnesssnsrasasassnse 1.1(a}
KEC Employee PIans ... e e dernerenesaeas 3.16(a)
KEC Financial STatemMeNLS .....cceceeecreceertiseninsisisseesessesssssssesasssssssassssrannssssssssssassssosssases 5.8
KEC Interim Financial Statement Date........c.c.cecirrmrmsnrnsrsinnresreeseresmessssasseesssessnsesnses 5.8
KEC Intellectual Property....c.covvennevess tresaerenes ittt s e e s ben e st s O N [ £:1
KEC Personal PrOPEITY c..ceecevcvrmracrsesnsssaseeesesssessssseseesnssnssonssentnssssssassonsssmessersars sossesnes 5.14
KEC Schedule.........cciiiiiiniiiiinnisisssissssssssssssssonsase veerseene 1.1{(a)
KEC System ....covciivnninn Eeberrebeebit b AR SRR AR RS E e LAt eeE e e b e ARt Rae e bn R Re et e e et srenseteessan Recital B
KNOWIBAZE ..ottt sttt bbb bbbt e be bt e 1.1(a)
LADOT LAWS c.teicteerioiiiinieniiniscerissiesissiessossssisessonsestsssessassansshssresssssssssesssasesaronissssonsosanss 1.1(a)
Legal Requirement .......ooecveecercncnennnae TP CY R faesiereae s iee bt enag s enas 1.1(a)
Lien ....ivineineeenn, eesnsssenrainnas vrrereenees rreerse s e aenannt e eeeseses e srasraetebans RSVRURN 1.1(a)
License Agreements : e - . , 5.14(d)(ii)
Letter of Intent:................ eveeinarerreesansan eloeieesseeeennrsias iereesiestaenn e casiesessssnenns reererreneans 1.1a)
- Material Adverse Effect ....c.ouimmerersirerressessareienins: v esdesnsssnesisssesseinerie s nerasrenaseasrens - 1.1(a)
MEEZET 1voivvinraerrrensssassssssssesssssesssssssnsssssssanes Lverrieressenens et rsss e trenbernensrasnen e 1.1()
Material Contracts. ..o wrereerreres erienebrsneseacs evestsbes bt e s s rans Leeesetbrsssessanees 5.14(e)
OFUCY ittt st bt rers st rssnress ieresrsre e a s s a b ST 1.1(a)
Outbound Licenses........cocoevinvreneennn. Lerhretestereseeate et a s et et st Rt e e s e et sataea s et e s enasanean 5.14(d)(i)
PAIY .ottt s e e s s S DEsaRS Preamble
PATEIES o cvovviereiersinnsiastssesssstst st b bessesassssasssesess s sanbe s s renEataeasssees s e bt atasarassesssearssesanenes Preamble
Personal Property LEass ... iviisnciimntoiiimiiisiiniimsoniosississsssssssssssssssssssst sossssn 5.14(c)
Post-Signing ECF Ancillary DOCUMENLS ....cvcivimmiiiimeimimiiiisssisisnscs ssssssoesssses 6.5
Post-Signing KEC Ancillary DOCUMENTS.........cocvvinnririrvirmsniiinierissirssesarssrsmssssesenasssees 55
REAL PROPEITY c.covevirietrunensiosinesciniconitssnstssessae i mensssrasssss s sesssasssas ssassassnssensasssbessesssnss 5.12
Relative .............. PO U OO U PR O U PU SO PUUSTUOUP ROt 1.1(a)
TaX {OF TAXES) cevirivmruesrisritmrmissmssiseissssisiisssss it sass s s ssmss s st ssbesba st eansasesss srassserasanssssanes 1.1(a)
TAX RELUIT e vevtrectaarnirienniraesessessssreesasesesssssnsssesnsassssssss ot onsssssstesaestanssassnsesssns sensnsssssssssnns 1.1(a)

12 Other Definitional and Interpretive Matters. Unless otherwise expressly
provided, for purposes of this Agreement, the following rules of interpretation shall apply:

(a) Calculation of Time Period. When calculating the period of time
before which, within which or following which any act is to be done or step taken pursvant to
this Agreement, the date that is the reference date in calculating such pericd shall be excluded. If
the last day of such period is a non-Business Day, the period in question shall end on the next
succeeding Business Day.
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{b) Gender and Number. Any reference in this Agreement to gender
shall include all genders, and words imparting the singular only shall include the plural and vice
versa; the part includes the whole; and the term “or” has, except where otherwise indicated, the
inclusive meaning represented by the phrase “and/or.”

(c¢)  Headings. The provision of a Table of Contents, the division of
this Agreement into Articles, Sections and other subdivisions and the insertion of headings are
for convenience of reference only and shall not affect or be utilized in construing or interpreting
this Agreement. All references in this Agreement to any “Section” or “Article” are to the
corresponding Article or Section of this Agreement unless otherwise specified.

(d)  Herein. The words such as “herein,” “hereof” and “hereunder”
refer to this Agreement as a whole and not merely to a subdivision in which such words appear
unless the context otherwise requires.

(e)  Including. The word “including” or any variation thereof means
“including, without limjtation” and shall not be construed to litnit any general statement that it
follows to the specific or similar items or matters immediately following it.

ARTICLE IL -

MERGER

2.1 Agreementto Merg ' On the terms and subject to the conditions set forth
in this Agreement KEC and ECF hereby agree to merge into a single corporatlon in accordance
with Chapter 10 of the California Nonprofit Corporatlon Law, commencing with Section 6010 of
the California Corporations Code.

2.2 Merger. As of the Effective Time (defined below), KEC shall merge with
and into ECF, and the corporate existence of KEC shall cease. ECF shall remain as the
“surviving corporation,” as that term is defined by Section 5074 of the California Corporations
Code, and KEC shall be the “disappearing corporation™ as that term is defined by Section 5048
of the California Corporations Code. .

23 Statutory Agreements. In order to effect the Merger:

(a)  onthe Closing Date, each of ECF and KEC will execute and
deliver a certificate of approval of agreement and plan of merger substantiaily in the forms
attached heteto as Exhibit 2.3(a)(i) (the “Certificates of Approval”) and a short-form
agreement of merger substantially in the form attached hereto as Exhibit 2.3(a)(ii} (the
“Agreement of Merger”); and

{b)  onthe Closing Date, ECF shall file or cause to be filed with the
Secretary of State of the State of California (i) an executed copy of this Agreement or the
Agreement of Merger, and (ii) an executed copy of each Certificate of Approval.
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2.4  Effect of Merger. Upon the Merger, and beginning as of the Effective
Time, ECF shall succeed, without other transfer, to all the rights and property of KEC and shall
be subject to all the debts and liabilities of KEC in the same manner as if incurred by ECF, and
shall have the following effects, including, but expressly not limited to the following:

(@)  Corporate Existence. The corporate identity, existence, purposes,
powers, rights, immunities, duties and obligations of KEC shall be merged into and vested in
ECF, and, except as otherwise expressly provided by this Agreement, the corporate identity,
existence, name, purposes, powers, rights and immunities of ECF shall continue unaffected and
unimpaired by the Merger.

(b)  ECF System Integration. The KEC System (which includes the
KEC Affiliate) shall automaticaily become part of the ECF Systen.

(c) Assets, Rights, Liabilities and Duties. All of the tangible and
intangible assets, real and personal properties, cash and investments, rights to payment or _
performance, licenses and Permits, and contractual rights and benefits of KEC shall vest in ECF
without further action or transfer, and all of the known and unknown liabilities, and all contract .
duties and obligations of KEC shall vest in ECF without further action or transfer.

(d)  Debts and Liens. ECF shall be subject to all of KEC’s debts,
liabilities and obligations in the same manner as if ECF had itself incurred them, and ali rights of
“creditors and all liens and trust obligations on, or arising from, the property of each Party shall be

preserved unimpaired, as long as such liens and trust obhgatlons on the property of KEC, if any,
" “shall be fimited to the property atfected by such liens and obllgatlons immediately pnor to the
h Effectlve Time. ‘

(€)  Litigdtion Proceedings. Any action or proceeding pending by or
against any Party may be prosecuted to judgment, which shall bind ECF, or ECF may be '
proceeded against or substituted in KEC’s place. ‘

) Governing Boards.

(i)  The KEC Board shall cease to exist as a fiduciary board.
Six of the members of the KEC Board and all of the members of the ECF Board immediately
prior to the Effective Time shall be the members of the ECF Board from and after the Effective
Time until changed in accordance with any applicable Legal Requirement and ECF’s Articles of
Incorporation and Bylaws, each as amended and restated as provided herein. The initial
members of the ECF Board effective as of the Effective Time are set forth on Exhibit 2.4(H)(i) to
this Agreement, subject to any resignations of any members of the KEC Board or the ECF Board
between the date hereof and the Effective Time, and such members shall serve in accordance
with, and in such capacities, as provided by resolution of the ECF Board untit changed in
accordance with any resolution of the ECF Board.

{ii) The members of the board of directors of the KEC Affiliate
(the “KEC Affiliate Board”) effective as of the Effective Time are sct forth on Exhibit 2.4(f) (i)
to this Agreement and shall be the members of the KEC Affiliate Board from and afier the
Effective Time until changed in accordance with any applicable L.egal Requirement and the KEC
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Affiliate’s Articles of Incorporation and Bylaws, each as amended and restated as provided
herein, and such membets shall serve in accordance with, and in such capacities, as provided by
resolution of ECF until changed in accordance with any resolution of ECF (as the KEC
Affiliate’s sole member).

(g)  Officers. The officers of ECF as serving ECF immediately prior to
the Effective Time shall be the officers of ECF from and after the Effective Time until changed
in accordance with any applicable Legal Requirement and ECF’s Articles of Incorporation and
Bylaws, each as amended and restated as provided herein.

(h)  ECF President and Chief Executive Officer. The President and
Chief Executive Officer of ECF as of the date hereof, Scott D. Bowling, Psy.D., shall continue as
the President and Chief Executive Officer of ECF from and after the Effective Time in
accordance with that certain employment agreement between ECF and Scott D. Bowling, Psy.D.,
dated as of March 26, 1999, as amended on March 26, 1999, May 21, 2004, May 31, 2007, and
July 16, 2007. If Scott D. Bowling, Psy.D. resigns from his position as the President and Chief
Executive Officer of ECF after the Effective Time and prior to ten (10) years after the Effective
Time, at least one of those persons set forth on Exhibit 2.4(h) hereto, or one of their successors,
shall serve on the committee to find his replacement.

T 0] ECF Articles of Iné‘orporat?bn:' The Articles of Incorporation of
ECF as in effect immediately prior to the Effective Time shall be émended and restated in their
entlrcty to read substantlally as set farth ion. Exh;bzt 2.4(i) hereto as of the Fffectlve Time,

. () ECF By!aws The Bylaws of ECF as in effect immediately prlor to
the Effectlve Tlme shall be amended and restatéd in their entirety to read substantially as set
forth on Exhibu 2.4(j) hereto as of the Effectwe Tlme

&) KEC. Aﬁ" I:ate Articles of Incorporanon The Articles of
Incorporation of the KEC Affiliate as in effect immediately prior to the Effective Time shall be
amended and restated in their entirety to read in form and substance reasonably satisfactory to
ECF and KEC and shall designate ECF as the KEC Affihate s sole member as of the Effective
Time.

()] KEC Affiliate Bylaws. The Bylaws of the KEC Affiliate as in
effect immediately prior to the Effective Time shall be amended and restated in their entirety to
read in form and substance reasonably satisfactory to ECF and KEC and shall designate ECF as
the KEC Affiliate’s sole member as of the Effective Time.

(m)  Investment Policy. The investment policy of ECF as in effect
immediately prior to the Effective Time shall be the investment policy of ECF from and after the
Effective Time until changed in accordance with ECF’s Articles of Incorporation and Bylaws,
each as amended and restated as provided herein.

Statements in this Section 2.4 describe the effect of the Merger as of the
Effective Time. They do not represent post-Merger duties of the Parties.
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2.5  Operations ags an Integrated System. The Parties acknowledge that after,
and as a result of, the Merger, the assets of KEC shall be operated as an integrated part of ECF.
The KEC System shall be integrated into ECF for purposes of governance, management, finance,
planning, support and operations. The KEC System assets, revenue and income shall be the
assets, revenue and income of ECF and the KEC System liabilities, duties, debts and obligations
shall become the liabilities, duties, debts and obligations of ECF.

2.6  Board Action. As of the Effective Time, and contingent thereupon, each
member of the KEC Board shall, by operation of this Agreement, have no remaining
membership rights or privileges in ECF except as otherwise expressly provided herein.

ARTICLE III.
MERGER TIMING

3.1 Merger Date. Subject to the conditions set out in Article VIIT, and in
accordance with the Closing (defined below), the Merger shall be effective upon the filing by
ECF of fully executed copies with the Secretary of State of the State of California pursuant to
Section 6014 of the California Corporations Code of (i) each Certificate of Approval and (n) this

_ Agreement or the Agreement of Merger (the: “Ei’fectWe Tlme”)

ARTICLE IV.

. CONVEYANCE OF TITLE AND ASS]:.TS, ASSUMPTION OF DEBT; CONSIDERATION

4.1  Transfer. In conformlty with the Mergcr ECF will acquire all of KEC’s
assets and title thereto, and shall assume all of KEC’s.debts and lLiabilities. No cash
consideration shall be paid in connection with the Merger.

ARTICLE V.

REPRESENTATIONS AND WARRANTIES OF KEC AS TO KEC AND THE KEC
AFFILIATE

The truth, accuracy and completeness of KEC’s representations and warranties contained
in this Agreement shall be conditions precedent to ECF’s obligation to close under this
Agreement in accordance with and to the extent provided in Section 8.2(a); provided, however,
that ECF shall have no obligation to investigate the truth, accuracy or completeness of said
representations, warranties and covenants. As an inducement to ECF to enter into this
Agreement and to consummate the transactions contemplated hereby, subject to the exceptions
disclosed on the KEC Schedule, KEC hereby represents and warrants to ECF as to the following
matters, and, except as otherwise provided herein, shall be deemed to remake all of the following
‘representations, warranties and covenants as of the Effective Time:
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5.1 Organization and Good Standing. Each of KEC and the KEC Affiliate is a
California nonprofit public benefit corporation, duly organized, validly existing and in good
standing under the laws of the State of California. Each of KEC and the KEC Affiliate has the
full corporate power and authority to own, lease and operate its properties, to carry on its
business as it is now being conducted, and to enter into and perform its obligations under this
Agreement. KEC has delivered to ECF true and complete copies of KEC’s, and the KEC
Affiliate’s, Articles of Incorporation and Bylaws, in each case as amended to date and in effect
on the date hereof. Neither KEC nor the KEC Affiliate is in violation of its respective Articles of
Incorporation or Bylaws, in each case as amended to date and in effect on the date hereof. Each
of KEC’s and the KEC Affiliate’s respective Articles of Incorporation irrevocably dedicate
KEC’s and the KEC Affiliate’s assets and properties, respectively, to a charitable purpose as
required by Section 6010 of the California Corporations Code.

52  No Subsidiaries. Except as disclosed on KEC Schedule 5.2, neither KEC
nor the KEC Affiliate has, directly or indirectly, any subsidiaries nor does it own, of record or
beneficially, directly or indirectly, any stock of, or any other equity or debt interest or investment
in or any right (contingent or otherwise) to acquire, any Person. Neither KEC nor the KEC
Affiliate is obligated to make, nor bound by any Contract or other obligation to make, any
investment in or capital contribution to or on behalf of any other Person, and neither KEC nor the
KEC Affiliate is a party to any joint venture.

53  Tax-Exempt Statys. Each of KEC and the KEC Affiliate is an
organization described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, :.
and regulations promulgated thereunder (the “Code™), exempt from federal income tax under-
Section 501(a} of the Code, except with respect.to unrelated business taxable income, and, .
except as disclosed in writing to ECF, is not a privaté foundation under Section 509(a) of the -
Code and has taken all necessary steps to maintain such status. Neither KEC nor the KEC-
Affiliate has received any notice from representatives of the IRS to the effect that its exemption
under Section 501(c)(3) of the Code has been revoked or modified, or that the IRS is considering
revoking or modifying such exemption.

54  Authority. Each of KEC and the KEC Affiliate has the full corporate
right, power, legal capacity and authority to enter into, execute, deliver, and perform its
obligations under the terms of this Agreement and all documents and agreements necessary to
give effect to the provisions of this Agreement to which each of KEC or the KEC Affiliate is a
party (the “KEC Ancillary Documents”) and to consummate the transactions contemplated
hereby. All corporate and other actions required to be taken by each of KEC and the KEC
Affiliate to authorize the execution, delivery and performance of this Agreement, the KEC
Ancillary Documents and all transactions contemplated hereby have been duly and properly
taken or.obtained.

5.5  Validity. This Agreement and the KEC Ancillary Documents have been
duly executed and delivered (except for such KEC Ancillary Documents which, pursuant to a
reasonable interpretation of this Agreement, may be executed and delivered after the date hereof,
which shall have been executed and delivered at or prior to the Closing Date or prior to the
Effective Time, as applicable and in accordance with the terms of this Agreement (the “Post-
Signing KEC Ancillary Documents™)} by KEC to ECF and (assuming due authorization,
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execution and delivery by ECF), this Agreement and the KEC Ancillary Documents constitute,
and upon its execution of the Post-Signing KEC Ancillary Documents shall constitute, the
lawful, valid and legally binding obligations of each of KEC and the KEC Affiliate, enforceable
in accordance with their respective terms except as limited by (i) applicable bankruptcy,
insolvency, reorganization, moratorium or similar laws affecting the rights of creditors generally
and (ii) the effect of rules of law and general principles of equity, including rules of law and
general principles of equity governing specific performance, injunctive relief and other equitable
remedies (regardless of whether such enforceability is considered in a proceeding in equity or at
law).

5.6 Consents and Approvals.

(a) Except as disclosed on KEC Schedule 5.6, no Consent, or other
action of or by any Governmental Authority or other Person is required to be obtained by KEC
or the KEC Affiliate in connection with the execution, delivery or performance of this
Agrecment, the KEC Ancillary Documents, the Post-Signing KEC Ancillary Documents, or the
consummation of the Merger (the “KEC Consents™). KEC shall be responsible for and shall
take any and all steps necessary, at its sole expense, to obtain alt KEC Consents prior to the
Closing Date, and with respect to the following Consents, work jointly with ECF to obtain such
Consents as soon as practicable on or after the Closing Date:

- )] _such filings with the Attomey General of the State of
. California as required by Sections 6010(a) and (b} of the California Corporations Code,
-mcludmg the Certificates of Approval and Agreement of Merger and '

(ii) any fihng with thc IRS as required by the Code, including
ﬁlmg a ﬁnal IRS Return of Organization Exempt from. Income Tax, Form 990 disclosing this .
Agreement (the “Form 990”) no later than the date ‘due.

57  No Conflict. Except as disclosed on KEC Schedule 5.7 the execution and
delivery of this Agreement, the KEC Ancillary Documents and the Post-Signing KEC Ancillary
Documents by each of KEC and the KEC Affiliate, as applicable, and the consummation of the
transactions contemplated hereby will not, with or without the giving of notice and/or the
passage of time:

(a) violate or conflict with the respective Articles of Incbrporation or
Bylaws, each as amended to date and in effect on the date hereof, of each of KEC and the KEC
Affiliate;

(b)  violate or conflict with any Legal Requirement to which KEC or
the KEC Affiliate is subject; or

(¢) result in the breach or termination of any provision of, or create
rights of acceleration, amendment, suspension, revocation, or constitute a default under, or result
in the creation of a Lien on any of the properties or assets of KEC or the KEC Affiliate, as
applicable, pursuant to, any provision of any KEC Employce Plan, Contract binding upon, or
Permit held by KEC or the KEC Affiliate, as applicable, which would reasonably be expected to
have a Material Adverse Effect with respect to KEC, the KEC Affiliate or the KEC System.
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5.8  Financial Statements. KEC has previously provided to ECF true and
complete copies of (i) the audited combined statement of financial position of KEC and the KEC
Affiliate for the years ended June 30, 2006 (the “KEC Audited Financial Statement Date”)
and June 30, 2005, and the related combined statements of activities, functional expenses and
cash flows for such years then ended (together, the “KEC Audited Financial Statements’) and
(ii) the preliminary unaudited statement of financial position of KEC and the KEC Affiliate for
the year ended June 30, 2007, and the related statement of activities for such period then ended
(the “KEC Interim Financial Statement Date”) (together with the KEC Audited Financial
Statements, the “KEC Financial Statements”). The KEC Audited Financial Statements were
audited by KEC’s independent certified public accountant. The KEC Financial Statements are
true, complete and correct in all material respects, were prepared in accordance with GAAP and
fairly present the financial position and results of operations of KEC and the KEC Affiliate as of
and for the dates and periods shown thereon.

5.9  Indebtedness.

(a) KEC Schedule 5.9(a) sets forth a list of all Contracts evidencing,
creating, securing or otherwise relating to any Indebtedness of KEC or the KEC Affiliate,
including the outstanding principal amount, interest rates as in effect between the KEC Interim
Financial Statement Date and the Closing Date, and payment schedule of principal and interest
thereon. Neither KEC nor the KEC Affiliate has any liability or obligation for Indebtedness of
aily nature, whether accrued, absolute, contingent or otherwise, and whether due or to become
due, that is not reflected or reserved against it in the balance sheet of the KEC Audited Financial
Statements as of the KEC Audited Financial Statement Date; except for (i) accounts payable,
accrued operating expenses and other current liabilities arising after the KEC Audited Financial
Statement Date in the ordinary course of the business of KEC and the KEC Affiliate, and (i} -
liabilities and obligations disclosed on KEC Schedule 5.9(a): True and complete copies of all
Contracts evidencing, creating, securing or otherwise relating to any Indebtedness of KEC or the’
KEC Affiliate have been delivered to ECF. :

(b)  Other than as disclosed on KEC Schedule 5.9(b), to KEC’s
Knowledge, no event has occurred and no condition has arisen (including the transactions
contemplated hereby) that constitutes or, with notice or passage of time, or both, would
constitute a default, breach or a basis of force majeure or other claim of accelerated or increased
rights, termination, excusable delay or nonperformance by KEC, the KEC Affiliate or any other
Person under any Contract relating to or evidencing Indebtedness of KEC or the KEC Affiliate,
that would entitle any Person to require KEC, the KEC Affiliate or ECF to pay any portion of the
principal amount of such Indebtedness prior to the scheduled maturity thereof.

5.10 Absence of Changes. Except as disclosed on KEC Schedule 5.10, since
the KEC Audited Financial Statement Date, there has not been:

(a) any adverse change in the assets, properties, financial condition,
operations, results of operations, or business of KEC or the KEC Affiliate which has had, or
could reasonably be expected to have, a Material Adverse Effect with respect to KEC, the KEC
Affiliate or the KEC System;
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(b)  any loss or destruction of or damage to any of the assets of KEC or
the KEC Affiliate, whether or not covered by insurance, that has had, or could reasonably be
expected to have, a Material Adverse Effect with respect to KEC, the KEC Affiliate or the KEC
System;

(¢}  any general labor dispute between KEC or the KEC Affiliate and
its respective employees;

(1)) any sale, transfer, pledge, lease, license or other disposition of any
material portion of any of the material assets of KEC or the KEC Affiliate;

(e}  any Lien incurred on any of the assets of KEC or the KEC
Affiliate; .

03] any waiver or release of any material rights or claims of KEC or
the KEC Affiliate;

(g)  any additional Indebtedness of KEC or the KEC Affiliate incurred,
other than by way of additional interest accruing thereon;

(h)  any loss of or challenge to the tax exempt status of KEC or the
- KEC Aftiliate, the failure to pay withholding taxes for the employees of KEC or the KEC
Affiliate, or loss of any material license, ot any adverse notice or information concerning the
' mai:enal funding sources of KEC or the KEC Affi hate oo

@) any increase or agrcement to increase the wages, salaries,
compensatipn, pension or other benefits payable to any employee of KEC or the KEC Affiliate-
othier than in the ordinary course of business and in accordance with the normal compensation

'and benefits policies of the respective employer, or granting any severance or termination pay, or
entering into any employment, severance or consulting agreement or arrangement with any
officer, employee, independent contractor or other Person currently or previously affiliated with
KEC or the KEC Affiliate that is not terminable by KEC or the KEC Affiliate without cause and
without penalty;

)] any bonus or other special compensation paid to any employee or
other Person currently or previously affiliated with KEC or the KEC Affiliate;

(k)  any merger or consolidation with or acquisition of the business of
any other Person or, except in the ordinary course of business, acquisition of any material
property or material assets of any other Person;

) any capital expenditure or commitment to make any capital
expenditure other than in the ordinary course of business;

(m)  any amendment or modification or Consent to the termination
(other than by expiration pursuant to the terms thereof as of the date hereof) of any Material
Contract or any of KEC’s or the KEC Affiliate’s rights thereunder;
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() any lapse or termination, or failure to renew by KEC or the KEC
Affiliate of any Permit or insurance policy that was issued or relating to KEC or the KEC
Affiliate, or the KEC System; '

(o) any material change in the accounting method or accounting
practice or policy used by KEC; or

P agreement by KEC or the KEC Affiliate to do any of the things
described in the preceding clauses (a) through (o).

5.11 Insurance. Allof the properties and operations of each of KEC and the
KEC Affiliates that are of an insurable nature are covered as of the date hereof, and will be
covered at all times from the date hereof until the Effective Time, with types and amounts of
insurance that provide commercially reasonable insurance protection that insure each of KEC or
the KEC Affiliate, as applicable, against risks involved in its business, either through the
purchase of insurance from a third-party insurance company or through a self-insurance
program. Disclosed on KEC Schedule 5.11 is a true and complete list of all policies of insurance
(and a description of all self-insurance programs) held by, or maintained on behalf of each of
KEC and the KEC Affiliate as of the date hereof in effect for policy periods beginning on or after
January 1, 2005, indicating for each policy the carrier, the insured, the type of insurance, the

. dollar amounts of coverage and the expiration date. Except as'disclosed on KEC Schedule 5.1, .

“all such policies are in full force and effect, all premlums due and payable thereon have been -
paid in full'and neither KEC nor the KEC Affiliate has received any written notice of
cancellation, amendment or dispute as to coverdge with respect to any such policies. Neither

. KEC nor the KEC Affiliate has any obligation, liability or other commitment relating to any
. policy of insurance containing a provision for retrospective rating or adjustment of its premium
" obligation. To KEC’s Knowledge, no fadts or circumstances exist that would cause KEC or the

KEC Affilidte to be unable to renew its eXisting insurance coverage as and when the same shall

~‘expire upon termis at least as favorable as those currently in effect, other than possible increases

" in premiums that do not resuit from any act or omission on the part of KEC or the KEC Affiliate.

5.12 Title to and Condition of Real Property. For purposes of this Agreement,
all land owned by KEC or the KEC Affiliate, all improvements, buildings, structures,
construction in progress, and fixtures thereon (collectively, the “Improvements”), and all
privileges, casements, tenements, hereditaments and appurtenances thereto are collectively
referred to herein as the “Real Property.” With respect to the Real Property, KEC represents
and warrants the following:

(8)  Owned Real Property. Attached hereto as KEC Schedule 5.12(a)
is a complete list of all Real Property. As of the date hereof (and as of the Effective Time): (1)
the Real Property is subject only to the Liens listed on KEC Schedule 5.12(a); and, except as
disclosed on KEC Schedule 5.12(a), (2) there are no purchase contracts, options, rights of first
refusal, rights of first offer or first negotiation, restrictive covenants or other agreements of any
kind, oral or written, formal or informal, choate or inchoate, recorded or unrecorded, whereby
any Person or entity other than KEC or the KEC Affiliate will have acquired or will have any
basis to assert any right, title or interest in, the Real Property. No officers, directors or
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employees of KEC or the KEC Affiliate, or Relative of any of such officer, director or employee,
has any direct or indirect interest in any of the Real Property.

(b)  Leased Real Property; Real Estate Leases. Neither KEC nor the
KEC Affiliate has the right to use or occupy any real property pursuant to any lease and neither
KEC nor the KEC Affiliate is a party to any contract, agreement, lease, sublease, op‘uon or
commitment, oral or written, relating to the Real Property.

(¢}  Zoning. To KEC’s Knowledge, the Real Property is zoned to
permit the uses for which such Real Property is presently used and/or intended to be used,
without variances or conditional use permits.

(D Subdivision. To KEC’s Knowledge, the Real Property constitutes
valid subdivided parcels i in accordance with all applicable subdivision Legal Requirement
presently in effect.

(e) Easements and Encroachments. To KEC’s Knowledge, KEC or
the KEC Affiliate has all easements and rights of way, including without limitation, easements
for all utilities, services, roadways and other means of ingress and egress, necessary for access to
the Real Property and the Improvements thercon. To KEC’s Knowledge, none of the
- Improvements encroach onto adjacent property, violate set-back, building, or sideline
requirements, or encroach onto any easements located on the Real Property.

{ff  Flood Zone/ Wetlands To KEC’s Knowledge, no portion of the
Real Propeny is located within a “Special Flood Hazard Area” as set forth on a Federal

o Emergency Management Agency Flood Insurance Rate Map or Flood Hazard Bounding Map or -
- . lakeshore erosion hazard area.

() Utilities. All utilities serving the Improvements are adequate to
operate such Improvements in the manner in which they are currently operated, and all utility
lines, pipes, hookups, and wires serving the Improvements are located within recorded easements
on properties contiguous to the Real Property, for the benefit of the Real Property. All industrial
water and gas, plumbing, electrical, steam, compressed air, telecommunication, sanitary, storm
and sewage lines and systems and other similar systems servicing the Real Property are: (1)
installed and operating; (2) sufficient to enable the Real Property to continue to be used and
operated in the manner currently being used and operated; and (3) in compliance in all material
respects with all applicable Legal Requirements. The Real Property is provided water service
from a public utility, the utility provider has given no notice of cancellation or notice that
insufficient water has been dedicated to support the current water usage on the Real Property,
and all assessments from the utility provider have been paid in full. Neither KEC nor the KEC
Affiliate own any right, title or interest in any certified or permitted water rights.

(h)  Condemnation. To KEC’s Knowledge, neither the Real Property
nor any portion thereof has been condemned, requisitioned, or otherwise taken by any public
authority, and no such condemnation, requisitions, or taking is pending, threatened or
contemplated.
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) Assessments. No public improvements relating to or affecting the
Real Property have been ordered to be made which have not been assessed, and there are no
special, general or other assessments pending, threatened against, or affecting the Real Property.
Neither KEC nor the KEC Affiliate has entered into any understanding or agreement with any
taxing authority respecting the imposition or deferment of any Taxes or assessments regarding
the Real Property.

)] Soil Conditions. To KEC’s Knowledge, the soil condition of the
Real Property is such that it will support the Improvements thereon for the foreseeable
depreciable life of such Improvements, without the need for subsurface excavations, fill, footings
or other installations. To KEC’s Knowledge, the Improvements, as built, were constructed
together with all necessary excavations, fill, footings or other installations or the same have since
been provided. To KEC’s Knowledge, there are no facts that would adversely affect the
ownership, possession, or use of the Improvements, relating to the physical condition of the
Improvements or any portion thereof, including without limitation, such facts relating to soil
conditions, sinkholes or geologic faults, or such facts contained in architectural drawings,
building or construction plans, inspection repotts or related documents.

(k)  Condition of Improvements. Except as disclosed on KEC

Schedule 5.12(k), the material Improvements and every part thereof are in good condition and

repair and there are no physical, structural or mechanical defects or deficiencies in any part

thereof, including without limitation, the roof, exterior walls, strictural components, heating, air
«conditioning, plumbing, electrical, ventilating, utzhty, sprinkler and other systems. KEC ,
Schedule 5.12(k) also identifies all material repaits and all scheduled material repairs to be made’
. by KEC or the KEC Affiliate to the Improvements owned, occupied or used by KEC or the KEC

Affiliate. To KEC’s Knowledge, the Improvements are free*from infestation of termites and

other pests, insects and animals. :

" 5.13 Environmental Conditions.

(a) To KEC’s Knowledge, the information contained in the Phase 1
Study conducted by Anderson Environmental on or about June 28, 2007 and in KEC
Schedule 5.13(a) accurately describes:

6] any and all defects in the physical condition of the Real
Property;

(i) any and all unremediated incidents of noncompliance
regarding the Real Property with zoning, land use, building, safety and fire Legal Requirements;
and :

(1ii) any and all unremediated incidents of noncompliance of the
Real Property with respect to applicable Environmental Laws.

(b)  To KEC’s Knowledge, except as provided in the Phase T Study
conducted by Anderson Environmental on or about June 28, 2007 or in KEC Schedule 5.13(b):
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() no Hazardous Substances have been released on any part of
the Real Property, and no soil, air, surface water, ground water or structural contamination exists
() on any Real Property, or (b) on property adjacent to such Real Property;

@i KEC and its operations have been and are now in
compliance with all applicable Environmental Laws. Neither KEC nor the KEC Affiliate has
assumed, contractually or through merger, any known liabilities, whether by indemnity or
otherwise, under any Environmental Law;

(iii) no modification, revocation, reissuance, alteration, transfer
or amendment of any Permit required of KEC or the KEC Affiliate pursuant to any
Environmental Law, or any review by, or approval of, any Governimental Authority or Person of
any such Permit, is required in connection with the execution or delivery of this Agreement, the
consummation of the transactions contemplated in this Agreement, or the operation of the KEC
System immediately after the Closing;

@iv) no Hazardous Substance was placed, stored, generated,
used, manufactured, maintained, treated, deposited, spilled, discharged, recycled, released, or
disposed of on, under, or at any Real Property, nor to KEC’s Knowledge, any real property
conti guous thereto, except as authorized pursuant to all applicable Environmental Laws;

(v) Neather KEC nor the KEC Affiliate has arranged for the
transportation, treatment, recycling, disposal or release of Hazardous Substances except as
authonzed by all appl:cable Environmental Laws; :

) (vi) no notice of claim, dernand citation, summons, Order, or
notice of vaolatlon has been received by KEC or the KEC Affiliate, no notice has been given by -
KEC or the KEC Affiliate, and no complaint has been filed, no penalty has been assessed that
remains outstanding and, to KEC’s Knowledge, no investigation, administrative or judicial
proceeding or review is pending or threatened by any Governmenta} Authority or Person with.
respect to KEC, the KEC Affiliate, or the Real Property arising from any actual or alleged
violation of any Environmental Law;

(vii) Neither KEC nor the KEC Affiliate has entered into, agreed
to or is subject to any Order or any outstanding Consent arrangement with any Governmental
Authority under any Environmental Law, including any such Environmental Law relating to the
investigation, cleanup, remediation or removal of Hazardous Substances;

(viii) there are no underground or aboveground storage tanks,
whether or not in use, located at, on, or under, nor have any been removed from, any Real
Property;

(ix) no asbestos or asbestos-containing material is now being
used or has ever been used by KEC or the KEC Affiliate in the KEC System or is prescnt or has
ever been present at any Real Property,

x) there are no circumstances that could reasonably be
expected to give rise to Hability under any agreements with any Person under which KEC or the
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KEC Affiliate would be required to defend, indemnify, hold harmless, or otherwise be
responsible for any violation by or other liability or expense of such Person, or alleged violation
by or other liability or expense of such Person, arising under any Environmental Law;

(xi) no notice has been received by KEC or the KEC Affiliate
with respect to the listing or proposed listing of any Real Property pursuant to any
Environmentat Law or any similar state Legal Requirement listing sites which require
investigation or cleanup;

(xii) there have been no environmental inspections,
investigations, studies, tests, reviews or other analyses conducted in relation to KEC or the KEC
Affiliate o any Real Property, the results of which identify a condition which could reasonably
be expected, either individually or in the aggregate, to influence adversely ECF’s decision to
enter this Agreement;

(xiii) KEC Schedule 5.13(b)(xiii) includes an accurate list of all
Permits required of KEC or the KEC Affiliate pursuant to any Environmental Law related to the
placement, storage, generation, use, manufacture, maintaining, treatment, deposit, spill
discharge, recyclmg, release or disposal of Hazardous Substances and KEC or the KEC Affiliate
hold, and are in compliance with, all such Perm1ts, o

(xiv) . KEChas made available all material reports, audits or
assessments related to the operation of the KEC System or condijtions present at any Real
Property concerning compliance with or liability under any Environmental Law, including, but
not limited to, any Phase I environmental site assessments or compliance 'auditS' and

‘ (xv) there are no other clrcumstances or condmons mcludmg
circumstances or conditions at the property of others, that could reasonably be expected to give
rise to liability of KEC or the KEC Affiliate under any Environmental Law.,

5.14 KEC Personal Property. For purposes of this Agreement, the Personal
Property Leases, the Equipment, the Inventory, the Intellectual Property, and all rights under the
Material Contracts, and any other Contract of KEC or the KEC Affiliate, each as defined below,
are collectively referred to as the “KEC Personal Property,” with respect to which KEC
represents and warrants the following:

{a).  Title. Except for the property that is leased by KEC or the KEC
Affiliate pursuant to the Personal Property Leases, KEC and the KEC Affiliate has good,
marketable, and indefeasible title to all of the KEC Personal Property. The KEC Personal
Property is in good condition and free of material defects, and none of the KEC Personal
Property is now nor shall be as of the Effective Time subject to: (1) any Lien except as disclosed
on KEC Schedule 5.14(a); or (2) any claims whereby any Person or entity will have acquired
any right, title or interest in, or right to possession, use, enjoyment or proceeds of any KEC
Personal Property. Except as disclosed on KEC Schedule 5.14(a) and except for Intellectual
Property covered by License Agreements, no Person, other than KEC or the KEC Affiliate, is in
possession of any of the KEC Personal Property. Except as otherwise provided in the License
Agreements with respect to Intellectual Property, each of KEC and the KEC Affiliate has full,
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free and exclusive use and quiet enjoyment of the KEC Personal Property. The KEC Personal
Property taken together represent all assets and properties (other than those leased by KEC or the
KEC Affiliate) which are used in the KEC System and which are required for the conduct of the
KEC Systemn as presently conducted.

(b) Equipment. KEC Schedule 5.14(b) sets forth an accurate and
complete list of all material items of fixed assets owned by KEC or the KEC Affiliate including
all furniture, furnishings, appliances, fixtures, leasehold improvements, machinery, equipment,
computer systems, computer hardware, inventory, computer software, supplies, spare parts,
vehicles, whether or not capitalized at the time of their purchase (collectively, the
“Equipment”). KEC and the KEC Affiliate possess all Equipment necessary for the operation
of the KEC System. All Equipment is in good operating condition and in a state of reasonable
maintenance and repair, ordinary wear and tear excepted, and are free from any known defects
except such as may be repaired by routine maintenance and do not materially interfere with their
continued use in the KEC System.

(¢)  Personal Property Leases. KEC Schedule 5.14(c) sets forth an
accurate and complete list of all leases relating to the Equipment feased by KEC or the KEC
Affiliate and all other personal property leases to which KEC or the KEC Affiliate is a party (the
“Personal Property Leases™). Except as disclosed on KEC Schedule 5.14(c): (1) the Personal
Property Leases have not been modified, amended or assigned, are legally binding and -

" enforceable in accordance with their respective terms, and are in full force and effect; (2) there
- - are no material defaults (or matters that upon written notice or lapse of time should constitute

- material defaults) by KEC or the KEC Affiliate or by any other Person to the Personal Property

Leases; and (3) as of the Effective Time there will not exist any material Lien on any property
subject to a Personal Property Lease, except as disclosed on KEC Schedule 5.14{(c).

(d)  Intellectual Property.

(i) KEC Schedule 5.14(d)(0) lists all KEC Intellectual
Propetty. KEC Schedule 5.14(d)(i) contains a true and complete list and description of all
licenses of, or rights to, Intellectual Property granted to KEC or the KEC Affiliate by any Person
(other than shrink wrap and other generally available commercial licenses) (“Inbound
Licenses”). Except for the Inbound Licenses, KEC or the KEC Affiliate exclusively owns all
KIC Intellectual Property, free and clear of any Lien and without infringing upon or otherwise
acting adversely to the right or claimed right of any other Person. The KEC Inteliectual
Property, in combination with the Inbound Licenses, constitutes all of the intellectual property
necessary to enable KEC or the KEC Affiliate to conduct the KEC System as currently being
conducted. There are no claims or demands of any Person pertaining to, or any actions that are
pending or threatened, which challenge the rights of KEC or the KEC Affiliate in respect of, any
KEC Intellectual Property, including any interferences, oppositions, cancellations or other
contested proceedings, nor is there any valid basis for the same. Each item of KEC Intellectual
Property is unexpired and subsisting, and no item of KEC Intellectual Property has been
adjudged to be invalid or unenforceable. Commercially reasonable measures have been taken to
maintain the confidentiality of the KEC Intellectual Property, and of all other information the
value of which to KEC or the KEC Affiliate is contingent upon maintenance of the
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confidentiality thereof. To the Knowledge of KEC, no Person has interfered with, infringed,
misappropriated or otherwise come into conflict with any KEC Intellectual Property.

(ii) KEC Schedule 5. 14(d)ii) lists all Contracts under which
KEC or the KEC Affiliate has licensed or otherwise granted to third parties any right to use or
employ any KEC Intellectual Property (“Outbound Licenses,” and collectively with the
Inbound Licenses, the “License Agreements”). Except as disclosed on KEC Schedule
5.14(d)(ii}, neither KEC nor the KEC Affiliate have sold, transferred, assigned, licensed,
restricted, encumbered or subjected to any Lien, any KEC Intellectual Property or any interest
therein. With respect to each License Agreement, KEC Schedule 5.14(d)(#i) identifies the
respective Persons, the nature of ficensed KEC Intellectual Property, the date and term of the
License Agreement, and whether the Consent of any Person is required to maintain such License
Agreement in effect after the Merger. Each License Agreement is in full force and effect and
neither KEC nor the KEC Affiliate, nor, to KEC’s Knowledge, any other Person is in default or
breach under any License Agreement.

(e) . Material Contracts. KEC Schedule 5.14(e) contains a list of all
Contracts and Permits, including a summary of any oral Contracts, of the following categories to
which KEC or the KEC Affiliate is a party or by which KEC or the KEC Affiliate is bound
(collectlvely, the “Material Contracts ’)

(i) any Contracts not.made in the ordinary course of busmess

: : : (i) any employment consultmg, severance or change of
_control” agreements or any other agreements or instruments with any officer, employee or -
- consultant; '

- (iii) any employee benefit, employee welfare beneﬁt and
employee pension plans, policies or agreements;

(v)  any ‘agreement that grants a power of attorney, agency or
sirnilar authority to another Person; .

(v) any employee collective bargaining agreement ot other
contract with any labor union;

(vi) any Contract involving expenditures or liabilities of KEC
or the KEC Affiliate in excess of $25,000;

(vii} -~ any Contract which has involved, or is reasonably expected
to involve, a sharing of revenues, profits, cash flows, expenses or losses by KEC or the KEC
Affiliate with any other Person;

(viii) any lease or similar agreement under which KEC or the
KEC Affiliate is lessee of, or holds or uses, any machinery, equipment, vehicle or other tangible
personal property owned by any other Person;
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(ix) = any Contract that involves the obligation of KEC or the
KEC Affiliate to purchase materials, supplies, equipment or services from any other Person for
payment of more than $25,000 and which is not terminable by KEC or the KEC Affiliate on not
more than thirty days’ notice without penalty or premium;

(x) any Contract that involves the obligation of KEC or the
KEC Affiliate to deliver products or services to any other Person for annual payment of more
than $25,000 and which is not terminable by KEC or the KEC Affiliate on not more than thirty
days’ notice without penalty or premium;

(xi} any Contract under which KEC or the KEC Affiliate has
borrowed or lent any money or issued any note, bond, indenture or other similar evidence of
Indebtedness or guaranteed Indebtedness, liabilities or obligations of others;

{xii) any mortgagc, pledge, security agreement, deed of trust or
other document, in each case granting a Lien;

(xiii) any Contract restricting the right of KEC or the KEC
Affiliate to compete in any material respect with any other Person;

(xiv) any partncrship or joint venture agreement, license, LLC
_and/or management agreements related to any busmess co-owned or conducted by KE( : or the
KEC Affihdtc,

, (xv) - any Contract ) Wthh KEC or the KEC Affiliate is a party
or by WhICh KEC or the KEC Affiliate or any of i 1ts assets or properties are bound that is material’ -
to the KEC System -

(xvi) any Contract that settled any dlspute claim, proceedmg,
investigation, litigation or arbitration by or against any Person; and .

{xvii) any other Contracts which require penalties for cancellation
or which are not cancelable at will on less than 90 days’ notice.

True and complete copies of the Material Contracts described above have been made
available to ECF for review. Except as disclosed on KEC Schedule 5.14(e}, there are no other
Material Contracts or other arrangements under which goods, equipment or services are
provided, leased or rendered to KEC or the KEC Affiliate and such Material Contracts constitute
all agreements relating to the KEC System. Except as disclosed on KEC Schedule 5.14(e), (1)
the Material Contracts have not been modified, amended or assigned, (2) the Material Contracts
are valid, legally binding and enforceable in accordance with their respective terms, and are in
full force and effect; (3) each of KEC and the KEC Affiliate is in material compliance in all
~ respects with all of the Material Contracts; and (4) neither KEC nor the KEC Affiliate, nor, to

KEC’s Knowledge, any other Person (with or without the lapse of time or the giving of notice, or
both) is in breach or default under any Material Contract. Except as disclosed on KEC Schedule
5.14(e), the Material Contracts are freely and fully assignable without the Consent or approval of
any other Person and without penalty or other adverse consequences and the Merger will not
constitute a deemed assignment or a prohibited change of control under, or entitle any third
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Person to terminate, any Material Contract. Neither KEC nor the KEC Affiliate has any
Contracts with (including any outstanding loan to or receivable from) (i) any of its officers,
directors, trustees or employees; (ii) any Relative of any of its officers, directors, trustees or
employees; or (iii) any Person controlled by or for the benefit of such officers, directors, trustees
or employees or their Relatives. None of KEC’s or the KEC Affiliate’s Contracts restricts or
limits in any way the use of funds.

5.15 Emplovees.

(a) KEC Schedule 5.15(a) lists (2) the names and rates of salary,
cominission and other compensation of all employees of KEC, the KEC Affiliate and the KEC
System as of August 1, 2007, and (b) all accrued but unpaid salary, bonuses, wages,
commissions or other compensation or employee benefits owed by KEC or the KEC Affiliate to
employees of the KEC System, all vacation, severance or termination pay obligations owed by
KEC or the KEC Affiliate for all employees of the KEC System, and the leave status for all
employees of the KEC System, including type of leave, expected date of return for non-
disability-related leaves and expiration dates for disability-related leaves, in each case as of such
date. Neither KEC nor the KEC Affiliate is or has ever been a patrty to or bound by, otherwise
subject to, any labor or collective bargaining agreement. KEC has made available to ECF
accurate and complete copies of all employee manuals and handbooks, disclosure materials,
_ 'policy statements and other materials relating to the employment of the current or former

" employees of KEC or the KEC Affiliate. No labor strike, dispute, slowdown, stoppage, o
unresolved employee grievance or labor arbitration proceeding has occurred in the last five years' .
oris pendlng, or, to KEC’s Knowledge, has been threatened, against KEC or the KEC Affiliate.
" Except as disclosed on KEC Schedule 5. 15(@@), no cmployee of KEC or the KEC Affiliate i is
‘represented by a labor union, and no ¢urreit union drganizing activities or other attempts to
organize or establish a labor union, employee organization or labor organization or group
involving the employees of the KEC System has occurred in the last five years, is in progress or,
to KEC’s Knowledge, is threatened. Each of KEC and the KEC Affiliate has complied and is in
compliance in all material respects with the requirements under all Labor Laws. Neither KEC
nor the KEC Affiliate is liable for any arrearage of wages or any Taxes or penalties for failure to
comply with any of the foregoing. Neither KEC nor the KEC Affiliate is engaged, nor has it
ever been engaged, in any unfair labor practice of any nature. Neither KEC nor the KEC
Affiliate has implemented any employee layoffs that could implicate the Worker Adjustment
Retraining and Notification Act of 1988, as amended, or any similar state Legal Requirement.
Except as disclosed on KEC Schedule 5.15(a), there are no written or oral employment
. agreements in effect between KEC or the KEC Affiliate and any of its respective employees.
There are no administrative charges, court complaints or arbitrations pending or, to KEC’s
Knowledge, threatened against KEC or the KEC Affiliate before the U.S. Equat Employment
Opportunity Commission or any federal, foreign, state or local court or agency, or arbitrator
concerning or relating to any labor, safety or employment matters.

(by  KEC Schedule 5.15(b) lists (a) the names, average number of
hours per week worked, nature of the work performed (including title, if any), rates and other
compensation of all individuals who currently serve as independent contractors (or former
independent contractors who served in such capacity within the last two (2) years) of KEC, the
KEC Affiliate and the KEC System as of August 1, 2007, and (b) all accrued but unpaid
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compensation (or other obligations) owed by KEC or the KEC Affiliate to such independent
contractors, in each case as of such date. KEC Schedule 5.15(b) lists, in addition to the
foregoing, the date and term of the Contract pursuant to which such independent contractors are
(or were) engaged by KEC, the KEC Affiliate or the KEC System and whether the Consent of
any Person is required to maintain such Contract in effect after the Merger. The consummation
of the transactions contemplated hereby will not, with or without the giving of notice and/or the
passage of time violate or conflict with, result in the breach or termination of any provision of, or
create rights of acceleration, amendment, suspension, revocation or constitute a default under, or
result in the creation of a Lien on any of the properties or assets of KEC, the KEC Affiliate or
ECF, as applicable, pursuant to, any provision of any such Contract binding upon KEC, the KEC
Affiliate or the KEC System, as applicable. None of the current or former independent ‘
contractors of KEC or the KEC Affiliate could be reclassified as an employee and no current or
former employees classified as “exempt” from overtime requirements could be reclassified as
nonexempt. No independent contractor of KEC or the KEC Affiliate is eligible to participate in
any KEC Employee Plans (defined below in Section 5.16(a)).

5.16 Employee Plans.

(a) KEC Schedule 5.16(a) accurately sets forth each retirement,
pension, bonus, stock purchase, profit sharing, stock option, deferred compensation, severance or -
termination pay, insurance, medical, hospital, dental, vision care, drug, sick leave, disability, -
salary continuation, unemployment benefits, vacation, incentive or other compensation plan,
fund, program; agreement, scheme or arrangement or other-employee benefit (whether written or . -
- oral) which is.or was at any time in the six-year period prior to.the Closing Date sponsored or
maintained, or required to be sponsored or maintained, or otherwise contributed to or required to .
be conttibuted to, by either KEC or the KEC Affiliate or any ERISA Affiliate of any of them for
the benefit of employees and former employees, directors, officers, consultants, independent
contractors, contingent workers or Ieased employees, or the dependents of any of them, of the
KEC System, including any “employee benefit plan” within the meaning of Section 3(3) of :
ERISA (the “KEC Employee Plans”). All KEC Employee Plans can be amended, terminated,
or otherwise discontinued after the Closing in accordance with its terms, without liability to ECF
or KEC (other than ordinary administration expenses). For the purposes of this Agreement,
“ERISA Affiliate” means any entity that is treated as a “single employer” with KEC or the KEC
Affiliate pursuant to Section 414(b), 414(c), 414(m) or 414{0) of the Code or Section
4001(a)(14) or 4001(b)(1) of ERISA.

(b)  KEC has delivered to ECF: (i) correct and complete copies of all
documents setting forth the terms of each KEC Employee Plan, including all amendments thereto
and all related trust documents; (ii) the three most recent annual reports (Form Series 5500 and
all schedules and financial statements attached thereto), if any, required under ERISA or the
Code in connection with each KEC Employee Plan; (iii) the most recent summary plan
description together with the summaries of material modifications thereto, if any, required under
ERISA with respect to each KEC Employee Plan; (iv) all material written contracts relating to
each KEC Employee Plan, including administrative service agreements and group insurance
contracts; (v) all correspondence to or from any Governmental Authority relating to any KEC
Employee Plan; and (vi) the most recent IRS determination or opinion letter issued with respect
to each KEC Employee Plan intended to be qualified under Section 401(a) of the Code,
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(¢)  KEC and the KEC Affiliate have complied, and currently are in
compliance, both as to form and operation, in all material respects, with the terms of each KEC
Employee Plan and all applicable provisions of ERISA and each other Legal Requirement with
respect to each of the KEC Employee Plans. Each KEC Employee Plan intended to qualify
under Section 401 of the Code has received a favorable determination letter as to its
qualification, and nothing has occurred that would reasonably be expected to result in the
revocation of such qualification or that would adversely affect KEC’s ability to submit a timely
request for and to obtain an updated determination letter or opinion letter from the IRS that cach
plan is currently so qualified. Each KEC Employee Plan intended to comply with Section 403(b)
of the Code has been operated in material compliance with Section 403(b) of the Code. All
amendments required to be adopted before the effective dates for any such KEC Employee Plan
to continue to be qualified have been or will be duly and timely adopted. No “prohibited
transaction,” within the meaning of Section 4975 of the Code or Sections 406 and 407 of ERISA,
and not otherwise exempt under Section 408 of ERISA, has occurred with respect to any KEC
Employee Plan, and, neither KEC, nor, to KEC’s Knowledge, any other fiduciary (within the
meaning of Section 3(21) of ERISA) of any KEC Employee Plan subject to Part 4 of Title 1 of
ERISA has committed a breach of fiduciary duty that could subject KEC to any liability. None
of KEC, the KEC Affiliate nor any ERISA Affiliate has ever incurred any penalty or tax with
respect to any KEC Employee Plan under Section 502(i) of ERISA or Sections 4975 through
4980 of the Code. All contributions to, and payments from, each KEC Employge Plan which
" may have been required to be made in accordance with the terms of any such KEC Employee
~Plan and, where apphcahle the Legal Requirements which govern such KEC Employee Plan,

‘have been made in a timely manner. All material reports, Tax Returns and similar documents- - .
" with respect to any KEC Employee Plan reqhired to be filed with-any Goverimental Authonty or

distributed to any KEC Employee Plan participant have beén dily‘filed on a timely basis or -
distributed. To KEC’s Knowledge, there are no pending investigations by any Governmental
Authority involving or relating to any KEC Employee Plan, no threatened or pending claims
(except for claims for benefits payable in the normal operation of the KEC Employee Plans), -
suits or proceedmgs against any KEC Employee Plan or asserting any rights or claims to benefits
under any KEC Employee Plan which could give rise to a liability of KEC or the KEC Affiliate,
nor, to KEC's Knowledge, are there any facts that could give rise’to any such liability in the
event of any such investigation, claim, suit or proceeding. No notice has been received by KEC
or the KEC Affiliate of any complaints or other proceedings of any kind involving KEC or the
KEC Affiliate or any of the employees of any of them before any Governmental Authorlty
relating to any KEC Employee Plan.

(d)  With respect to each KEC Employee Plan which is an employee
welfare benefit plan (within the meaning of Section 3(1) of ERISA), all claims incurred by KEC
are (i) insured pursuant to a contract of insurance (that does not provide for any retrospective
premium adjustments) whereby the insurance company bears any risk of loss with respect to
such claims, (if) covered under a contract with a health maintenance organization pursuant to
which such health maintenance organization bears the liability for claims, or (jii) reflected as a
liability or accrued for on the KEC Financial Statements.

(e} Reserves maintained by KEC or the KEC Affiliate and transferred
to ECF at the Effective Time for liabilities associated with self-funded employee benefit plans
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maintained by KEC or the KEC Affiliate for employees of KEC or the KEC Affiliate are
sufficient to fund all liabilities for which they were reserved.

) None of KEC, the KEC Affiliate nor any ERISA Affiliate has ever
sponsored, maintained, contributed to, or otherwise had any liability (contingent or otherwise)
with respect to an employee benefit plan within the meaning of Section 3(3) of ERISA that is (i)
a multiemployer plan within the meaning of Section 3(37) of ERISA, (ii) subject to Section 302
of ERISA, Title 1V of ERISA, or Code Section 412, or (iii) sponsored by more than one
employer within the meaning of Sections 4063 or 4064 of ERISA or Section 413(c) of the Code.

(g)  With respect to each KEC Employee Plan, KEC has complied with
(i) the applicable health care continuation and notice provisions of the Consolidated Omnibus
Budget Reconciliation Act of 1985 (“COBRA”) and the regulations (including proposed
regulations) thereunder, (ii) the applicable requirements of the Family Medical and Leave Act of
1993 and the regulations thereunder, and (iii) the applicable requirements of the Health Insurance
Portability and Accountability Act of 1996 and the regulations thereunder.

(h)  No KEC Employee Plan provides medical, health, dental or life
benefits (whether or not insured), after an employee’s termination of employment other than
COBRA continuation coverage and other than coverage required by applicable Legal -

. Requirements, the full cost of which is borne by the former employee and/for his or her qualified
'beneﬁclarnes There are no Liens imposed on KEC’s or the KEC Affiliate’s assets under ERISA
‘and_no act or omission has occurred that could result in such Liens. ‘

T )] The executxon of, and performanqe of the transactions

o :, contemplated in, this Agreement will not constitute an event under any KEC Employee Plan that

will or may result in any payment (whether of severance pay or otherwise); acceleration, .

" forgiveness of indebtedness, vesting, distribution, increase in benef ts or obhgatmn to fund

benefits with respect to any officers or employees

{}] To the extent that any KEC Employee Plan constitutes a “non-
qualified deferred compensation plan® within the meaning of Section 409A of the Code, such
KEC Employee Plan has been operated in good faith compliance with Section 409A of the Code.
No options or other equity grants are subject to Section 409A of the Code. :

(k)  Neither KEC nor the KEC Affiliate has made any payments, nor
has been nor is a party to any Contract or plan that could result in it making payments that would
be considered an “excess benefit transaction” within the meaning of Code Section 4958.

5.17 No Litigation,

(a)  Except as disclosed on KEC Schedule 5.17(a), there are no suits,
actions, proceedings or investigations pending, or to KEC’s Knowledge, threatened against or
affecting (w) KEC or the KEC Affiliate or any of their respective properties, assets, opetations or
businesses or (x) any officer, director or employee of KEC or the KEC Affiliate relating to KEC
or the KEC Affiliate or any of their respective properties, assets, operations, or businesses that
have not been satisfied or resolved. KEC does not have Knowledge of any grounds on which
any suit, action, proceeding or investigation of the nature described in this Section 5.17(a) might
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be commenced with any reasonable likelihood of success. Thete is no Order continuing against
or affecting (y) KEC or the KEC Affiliate or any of their respective properties, assets, operations,
or businesses or (z) any officer, director, or employee of KEC or the KEC Affiliate relating to
KEC or the KEC Affiliate or any of their respective properties, assets, operations, or businesses
that have not been satisfied or resolved. There are no unsatisfied judgments against KEC or the
KEC Affiliate and neither KEC nor the KEC Affiliate is in default under any Order.

(b) Except as disclosed on KEC Schedule 5.17(b), there are no
pending appeals, challenges, disciplinary, or corrective actions, or disputes involving applicants
to (or current members of) KEC’s or the KEC Affiliate’s staff.. -

5.18 Compliance with Laws. Each of KEC and the KEC Affiliate has complied
in all material respects with all Legal Requirements applicable to KEC or KEC Affiliate or
applicable to the ownership, operation, or conduct of the KEC System during the past three
years. Except as disclosed on KEC Schedule 5.18, neither KEC nor the KEC Affiliate has
received any communication from any Governmental Authority that alleges that KEC or the
KEC Affiliate is in violation of any Legal Requirement applicable to KEC or the KEC Affiliate
or applicable to the ownership, operation, or conduct of the KEC System. Neither KEC nor the
KEC Affiliate is delinquent in filing any report with any Governmental Authority.

5 19 Taxes. Conccrmng Taxes

(a) Exceptas dlsclosed on KF C Schedule 5.19(a), all Tax Returns
required to be filed by KEC or the KEC Affiliate with any taxing authority have been duly fi led
. on a timely basis in accordance with all apphcdble Legal Requ:rements, :

: : (b) Atthe tlme of their ﬁlmg, all such Tax Returns were cornplete and
correct in all material respects; . .

{c) All Taxes required to be paid by or on behalf of KEC or the KEC
Affiliate on or before the date of this Agreement have been paid, and the reserves for Taxes
reflected in the KEC Audited Financial Statements are adequate to cover all Taxes that have not
been paid through the KEC Interim Financial Statement Date and for all prior periods, whether
or not disputed;

(d) - Neither KEC nor the KEC Affiliate has executed or filed with the
IRS or any other taxing authority any agreement extending the period for filing any Tax Return;

(¢)  Neither KEC nor the KEC Affiliate has received notice of a claim
for assessment or collection of Taxes, and none of them is a party to any pending action,
proceeding, audit or investigation by any Governmental Authority or any other taxing authority
for the assessment or collection of Taxes;

(f)  No waivers of statutes of limitations in respect of any Tax Returns
have been given by KEC or the KEC Affiliate and none of them have agreed to any extension of
time with respect to a Tax assessment or deficiency;
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(g)  There are no Liens for Taxes on any of KEC’s or the KEC
Affiliate’s assets, except Liens for Taxes not yet due for current Tax periods ending after the date
of this Agreement;

(h)  All Taxes arising from sales by KEC or the KEC Affiliate have
been properly collected and accounted for by KEC or the KEC Affiliate, and each of KEC and
the KEC Affiliate has made all required reports of sales and use Taxes with the appropriate
Governmental Authority or any other taxing authorities;

() Except as disclosed on KEC Schedule 5.19(i), none of the Tax
Returns of KEC or the KEC Affiliate are the subject of an audit by any Governmental Authority
or any other taxing authority; and

§)] Since the KEC Audited Financial Statement Date, neither KEC nor
the KEC Affiliate has engaged in any activity that would cause KEC or the KEC Affiliate to
incur any unrelated business taxable income within the meaning of the Code.

520 Licenses, Permits, and Certifications. Each of KEC and the KEC Affiliate
possess all Permits necessary to the conduct of the KEC System, all of which are listed and
described in KEC Schedule 5.20. True and correct copies of all such items have previously been
made available to ECF. KEC Schedule 5.20 identifies all such items which are not transferable
or which require a Consent to transfer from a third Person. Each of KEC and the KEC: Affiliate .
is in compliance with all of the Permits it holds. - All Penmts of KEC and the KEC Affiliate,-

~ ineluding all Permits that are required for the operation of the KEC System, are validly held and -
in full force and effect, and each of KEC and the KEC Affiiiate has complied withall . .- -
requirements in connection therewith and will not be subject to’suspension, modification or: - -

revocation as a result of this Agreement or the consummation of the transactions contemplated

hereby, except as disclosed on KEC Schedule 5,20. No notice from any Governmental
Authorlty with respect to any threatened, pending, or possible revocation, termination, - _
suspension, or limitation of any such Permits has been received by KEC or the KEC Afﬁl;ate,
nor to KEC’s Knowledge, is there any proposed or threatened issuance of such notice. .Any such
Permits that have expired or would expire prior to or as of the Effective Time, shall have been
renewed prior to the Closing Date.

5.21  Suppliers and Customers. To KEC’s Knowledge:

(a)  No supplier or vendor intends to cease providing materials,
products or services to KEC or the KEC Affiliate, or to limit or reduce its sales to KEC or the
KEC Aftiliate, or to materially increase its prices to KEC or the KEC Affiliate or materially and
adversely change its terms of sale to KEC or the KEC Affiliate including as a result of the
transactions contemplated by this Agreement; and

()  No customer of the KEC System intends to terminate, limit or
reduce its purchases from KEC or the KEC Affiliate or materially alter its pricing or terms of
business that it is presently conducting with KEC or the KEC Affiliate including as a result of
the transactions contemplated by this Agreement.
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5.22 Capital Expenditures. KEC Schedule 5.22 accurately sets forth the total
and by entity amounts of capital expenditures currently planned to be incurred by KEC and the
KEC Affiliate during the balance of the current calendar year. Except as disclosed on KEC
Schedule 5.22, to KEC’s Knowledge, no condition or state of facts exists which will require ECF
to make any material capital expenditure to replace worn-out or obsolete Equipment now used in
the KEC System in the cutrent calendar year to exceed the amount planned for capital
expenditures by each of KEC and the KEC Affiliate for such peried.

5.23 DBusiness Names. Except as disclosed on KEC Schedule 5.23, within the
past five years, neither KEC nor the KEC Affiliate has used any business name other than its
present corporate name. During the same period, neither KEC nor the KEC Affiliate has had a
principal business address other than the addresses disciosed on KEC Schedule 5.23.

5.24 Brokers. No broker, finder, investment banker, financial advisor,
consultant or other Person, is entitled to any commission or fee in connection with the origin,
negotiation or consummation of the transactions contemplated by this Agreement made by or on
behalf of KEC or the KEC Affiliate. Neither KEC nor the KEC Affiliate is a party to any
Contract with any broker, finder, investment banker, or other financial advisor, under which ECF
is or could be liable for the payment of any commission or fee in connection with the origin,
negotiation or consummation of the transactions contemplated by thlS Agreement made by or on
' behalf of KEC or the KEC Affi llate :

5. 25 Members. There are no “members” of KEC or the KEC Affiliate within
the meaning of Section 5056 of the California Corpotations Code; and no Person or entity has
o control of or control rights with respect to KEC or the KEC Aff' llate

e '5.26  Health Facility. Nelther KEC nor the KEC‘ Affiliate operate or control a
“health facility” as defined in Section 1250 of the California Health and Safety Code, or operate
or control a facility that provides similar health care services.

. o 5.27 Delivery of Due Diligence Materials. KEC has provided all documents
requested of it in writing by ECF, and has not omitted any material item so requested.

ARTICLE VI.

REPRESENTATIONS AND WARRANTIES OF ECF

The truth, accuracy and completeness of ECF’s representations and
warranties contained in this Agreement shall be conditions precedent to KEC’s obligation to
close under this Agreement in accordance with and to the extent provided in Section 8.3(a);
provided, however, that KEC shall have no obligation to investigate the truth, accuracy, or
completeness of said representations, warranties, and covenants. As an inducement to KEC to
enter into this Agreement and to consummate the transactions contemplated hereby, subject to

_the exceptions disclosed on the ECF Schedule, ECF hereby represents and warrants to KEC as to
the following matters, and, except as otherwise provided herein, shall be deemed to remake all of
the following representations, warranties, and covenants as of the Effective Time:
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6.1  Organization and Good Standing. ECF is a California nonprofit public
benefit corporation, duly organized, validly existing, and in good standing under the laws of the
State of California. ECF has the full corporate power and authority to own, lease, and operate its
properties, to carry on its business as it is now being conducted, and to enter into and perform its
obligations under this Agreement. ECF has delivered to KEC true and complete copies of its
Articles of Incorporation and Bylaws, in each case as amended to date and in effect on the date
hereof. ECF is not in violation of its respective Articles of Incorporation or Bylaws, in each case
as amended to date and in effect on the date hereof. ECF’s Articles of Incorporation irrevocably
dedicate ECF’s assets and properties to a charitable purpose as required by Section 6010 of the
California Corporations Code.

6.2  No Subsidiaries. Except as disclosed on ECF Schedule 6.2, ECF has no
subsidiaries, directly or indirectly, nor does it own, of record or beneficially, directly or
indirectly, any stock of, or any other equity or debt interest or investment in or any right
{contingent or otherwise) to acquire, any Person. ECF is not obligated to make, nor bound by
any Contract or other obligation to make, any investment in or capital contribution to or on
behalf of any other Person, and ECF is not a party to any joint venture.

6.3  Tax-Exempt Status. ECF is an organization described in Section
501{c)(3) of the Code, exempt from federal income tax under Section 501(a) of the Code, except
with respect to unrelated business taxable income, and, except as disclosed in writing to KEC, is
not a private foundation under Section 509(a) of the Code and has taken all necessary steps to
maintain such status. ECF has not received any notice from'representatives of the IRStothe .. - .
- effect that ifs exemption under Section 501(c)}(3)-of the Code has been revoked or modlﬁed or. -
‘that the IRS is consldermg revoking or modifying such exemptlon ;

g 6.4 Authority. ECF has the full cotporate right, power, legal capacity, and
“authority to enter into, execute, deliver, and perform its obligations under the terms of this -

Agreement and all documents and agreements necessary to give effect to the provisions of this
Agreement to which ECF is a party (the “ECF Ancillary Documents™) and to consummate the
transactions contemplated hereby. All corporate and other actions required to be taken by ECF: .~ .
to authorize the execution, delivery, and performance of this Agreement, the ECF Ancillary
Documents, and all transactions contemplated hereby have been duly and properly taken or
obtained.

6.5  Validity. This Agreement and the ECF Ancillary Documents have been
duly executed and delivered (except for such ECF Ancillary Documents which, pursuant to a
reasonable interpretation of this Agreement, may be executed and delivered after the date hereof,
which shall have been executed and delivered at or prior to the Closing Date or prior to the
Effective Time, as applicable and in accordance with the terms of this Agreement (the “Post-
Signing ECF Ancillary Documents™)) by ECF to KEC and {(assuming due authorization,
execution and delivery by each of KEC and the KEC Affiliate), this Agreement and the ECF
Ancillary Documents constitute, and upon its execution of the Post-Signing ECF Ancillary
Documents shall constitute, the lawful, valid, and legally binding obligations of ECF,
enforceable in accordance with their respective terms except as limited by (i) applicable
bankruptcy, insolvency, reorganization, moratorium, or similar laws affecting the rights of
creditors generally and (ii) the effect of rules of law and general principles of equity, including
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rules of law and general principles of equity governing specific performance, injunctive relief
and other equitable remedies (regardless of whether such enforceability is considered ina
proceeding in equity or at law).

6.6  Consents and Approvals. Except as disclosed on ECF Schedule 6.6, no
Consent, or other action of or by any Governmental Authority or other Person is required to be
obtained by ECF in connection with the execution, delivery, or performance of this Agreement,
the ECF Ancillary Documents, the Post-Signing ECF Ancillary Documents, or the
consummation of the Merger (the “ECF Consents”). ECF shall be responsible for and shall take
any and all steps necessary, at its sole expense, to obtain all ECF Consents prior to the Closing
Date, and with respect to the following Consents, work jointly with KEC to obtain such Consents
as soon as practicable on or after the Closing Date: ‘

@) such filings with the Atforney General of the State of
California as required by Sections 6010(a) and (b) of the California Corporations Code,
including the Certificates of Approval and Agreement of Merger; and

(ii) any filing with the IRS as required by the Code, including
filing the Form 990 no later than the date due.

6.7  No Conflict. Except as disclosed on ECF Schedule 6.7, the execution and -

dehvery of this Agreement, the ECF Ancillary Documents, and the P0st-blgnmg ECF Ancillary
Documents by ECF and the consummation of the transactions contﬂmplated hereby will not, with

. or without the giving of rotice and/or the passage of time: . .;

(a) " violate or conflict with the-‘Arti'cl"_és:‘(;f fncorporation or Bylaws,

. each as amended to date and in effect on the date hercof,;of ECF;.

(b)  violate or conflict with any. Legal Requirement to which ECF is
subject; or ' - A

(c) result in the breach or termination of any provision of, or create
rights of acceleration, amendment, suspension, revocation, or constitute a default under, or result
in the creation of a Lien on any of the properties or assets of ECF pursuant to, any provision of
any employee benefit plan of, Contract binding upon, or Permit held by ECF which would
reasopably be expected to have a Material Adverse Effect with respect to ECF or the ECF
System.

6.8  Financial Statements. ECF has previously provided t